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Case No. 12-1230-EL-SSO

APPLICATION FOR REHEARING
BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL
AND

CITIZEN POWER

The undersigned parties, to protect 1.9 million Ohioans, each respectively apply 

for rehearing of the Opinion and Order (“Order”) issued by the Public Utilities 

Commission of Ohio (“PUCO” or “the Commission”) on July 18, 2012 in the above-

captioned case.  The undersigned parties submit that the Commission’s Order, is 

unreasonable and unlawful in the following particulars:

A. The Commission Erred, to Consumers’ Detriment, by Finding the 
Stipulation Reasonable Under the Three-Prong Test That It Uses to 
Consider Settlements.

1. The Commission erred, as a matter of law, in adopting the 
Stipulation that lacked the necessary diversity of interests among 
those signing it, to the detriment of FirstEnergy’s residential 
customers.

2. The Commission erred when it determined that the settlement as a 
package benefits ratepayers and the public interest, as its 
determination is in violation of the State policy in R.C. 4928.02(A) 
mandating the availability of “reasonably priced retail electric 
service.”



a. The three-year auction process will not result in reasonably 
priced retail electric service as required by R.C. 
4928.02(A).

b. The Commission erred when it disregarded statutory 
requirements regarding distribution ratemaking and 
reliability in approving an electric security plan.

c. The PUCO’s use of deferrals and carrying charges to 
extend the period for collecting from customers the 
renewable energy credits results in unreasonably priced 
retail electric service under R.C. 4928.02(A).

d. The PUCO erred by failing to require a reduction in the 
deferred charges that customers will be asked by 
FirstEnergy to pay for renewable energy credits, to reflect 
that FirstEnergy has paid unreasonably high prices – higher 
than any other Ohio electric utility for renewable energy 
credits.

e. Energy Efficiency and Peak Demand Reduction charges 
result in customers paying unreasonably priced retail 
electric service in violation of R.C. 4928.02(A).

i. The Commission erred by deciding that the costs of 
economic load response and optional load response 
programs should be collected from all customer 
classes instead of only from non-residential 
customers.

ii. The Commission erred by finding the Utilities’ 
actions bidding energy efficiency and peak demand 
response resources into the 2015/2016 base residual 
auction were reasonable.

f. The Commission erred in its treatment of the lost 
distribution revenues that customers pay the Utilities, 
because the Order is not supported by the facts in the 
record and will lead to the collection of unreasonably 
priced retail electric service.

3. The Commission erred in concluding that the Stipulation did not 
violate any regulatory principles.

a. The Commission erred in deciding the FirstEnergy ESP 3 
proposal is “more favorable in the aggregate as compared 
to the expected results that would otherwise apply under 



[an MRO],” in violation of this requirement for customer 
protection in R.C. 4928.143.

b. The Commission erred in its approval of the SEET 
calculation included in the FirstEnergy proposal because 
the order conflicts with a previous Commission 
determination, is not supported by the facts in the record 
and therefore violates R.C. 4903.09 that requires PUCO 
opinions based upon findings of fact.

B. The Commission erred in deciding the FirstEnergy ESP 3 Proposal is  
“More Favorable in the Aggregate as Compared to the Expected Results 
that Would Otherwise Apply Under [an MRO],” in Violation of R.C. 
4928.143(C)(1).

1. The Commission erred in finding that the ESP is more favorable in 
the aggregate for customers than an MRO under a quantitative 
analysis.

a. The Commission erred by concluding that the costs of 
Rider DCR and costs of a distribution rate case are a wash 
for customers.

b. The Commission erred by concluding that the PIPP auction 
benefit supports the ESP over an MRO, in violation of state 
policy pursuant to R.C. 4928.02.

c. The Commission erred by not recognizing the low-income 
fuel funds are an indirect benefit for FirstEnergy, and 
should have been excluded as a quantitative benefit of the 
ESP 3.

2. The Commission erred by concluding that the ESP is more 
favorable in the aggregate for customers than an MRO under a 
qualitative analysis.

a. It was unreasonable for the Commission to modify the bid 
schedule for a three-year product in order to capture current 
lower generation prices and blend those with potentially 
higher prices in order to provide rate stability as a 
purported benefit for customers.

b. In consideration of the $405 million delivery capital rider 
spending authorized in the ESP 3, it was unreasonable for 
the Commission to consider the distribution rate increase 
“stay-out” for an additional two years of the ESP 3 to 
provide rate certainty, predictability, and stability as a 
purported benefit for customers.



c. The Commission erred by deciding that the preservation of 
the economic load response rate was a qualitative benefit of 
the ESP proposal for customers.

d. It was unreasonable for the Commission to consider the 
additional benefits provided via the Stipulation to 
interruptible industrial customers, schools, and 
municipalities as a benefit of the ESP.

e. The Commission erred by concluding shareholder funding 
for assistance to low-income customers should also be 
recognized as a qualitative benefit of the ESP 3.

C. The Commission Erred by Approving the Utilities’ Unjust and 
Unreasonable Standard Service Offer Proposal in Violation of R.C. 
4905.22.

D. The Commission erred by approving FirstEnergy’s corporate separation 
plan as part of the ESP 3 Stipulation—a result that does not provide 
Ohioans with the intended result under law of promoting fair electric 
competition.

E. The Commission Erred by Violating the Due Process Rights of the Non-
Signatory Parties In This Case.

1. The Commission-approved timeline for this case was inadequate 
and prejudiced the non-signatory parties in this case.

2. The Commission’s rulings affected intervention in contravention 
of Ohio Law.

3. The Commission erred by taking administrative notice of 
information from the Utilities’ MRO and ESP 2 cases.

The reasons for granting this Application for Rehearing are more fully set forth in 

the attached Memorandum in Support.
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Pursuant to R.C. § 4928.143 in the Form 
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)
)
)
)
)
)

Case No. 12-1230-EL-SSO

MEMORANDUM IN SUPPORT

I. INTRODUCTION 

The Commission has raised concern about the bargaining power of the electric 

distribution utilities (“EDU”) in cases involving electric security plans (“ESP”), in the 

context of its review of an ESP settlement.1   The Utilities’ bargaining power was evident 

in this case (FirstEnergy’s third ESP or “ESP 3”), where the Commission made very 

minimal modifications to the Stipulation.2  

 Parties that did not sign the settlement made significant arguments against the 

Utilities’ proposal and the Stipulation before the Commission.  Commissioner Roberto, 

who filed a dissenting opinion, found merit in many arguments raised by non-signatory 

parties including OCC and Citizen Power.  Commissioner Roberto concluded that: 

“[b]ecause I find the ESP 3 is not superior to an MRO and it does not benefit ratepayers 

                                                
1 1 In re FirstEnergy’s 2008 ESP Case, Case No. 08-935-EL-SSO, Second Finding and Order, Opinion of 
Commissioner Cheryl L. Roberto Concurring in Part and Dissenting in Part (March 25, 2009) at 1-2 .

2 Order at 43-44 (July 18, 2012) (the Commission made five relatively minor modifications to the 
Stipulation).
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and/or violates important regulatory principles or practices, in at least the various ways 

detailed below, I reject the proposed ESP 3 and thereby dissent from the majority.”3   

Commissioner Roberto also found the ESP 3 to not be superior to an MRO 

because (1) Regional Transmission Expansion and Planning (“RTEP”) value is absent 

and 2) benefits of laddering are too ambiguous to value.4  In addition, Commissioner 

Roberto found that the ESP 3 does not benefit ratepayers or the public interest and 

violates important regulatory principles and practices in seven ways.  Her seven points 

are: 1) Contracting with an affiliated company for an un-bid contract to serve Percentage 

of Income Payment Plan (“PIPP”) customers provides ambiguous benefits to ratepayers, 

is not in the public interest, and undermines market development; 2) Paying above-

market rates for demand response does not benefit customers or the public interest and 

undermines market development; 3) Gifting stipulation signatories with obligation-free 

energy efficiency dollars does not benefit customers or the public interest and violates 

cost-effective rule requirements; 4) Regarding continuation of Rider DCR, utility and 

customer expectations are not aligned and without alignment utility gains additional 

revenues without produc[ing] additional customer value; 5) Lost Distribution Revenue 

recovery mechanism has out-lived its value to customers and should be permitted to 

expire; 6) Adequacy of the Utilities’ current corporate separation is a legitimate question 

worthy of Commission consideration; and 7) The timing of the matter and bundling of 

disparate issues does not benefit customers or the public interest.5  

                                                
3 Order at Dissenting Opinion of Commissioner Cheryl L. Roberto page 1 (July 18, 2012).

4 Order at Dissenting Opinion of Commissioner Cheryl L. Roberto page 1-2 (July 18, 2012).

5 Order at Dissenting Opinion of Commissioner Cheryl L. Roberto pages 1-7 (July 18, 2012).
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Many of these same issues were raised by OCC and Citizen Power in this case, 

and will be discussed in more detail below to provide the rationale for the Commission to 

grant this Application for Rehearing. 

II. HISTORY OF THE CASE 

On April 13, 2012, FirstEnergy filed an Application pursuant to R.C. 4928.141 to 

provide customers a new standard service offer for service commencing as early as May 

2, 2012, but no later than June 20, 2012, and ending May 31, 2016.6  The Application 

was for an ESP, filed pursuant to R.C. 4928.143.  On the very same day that FirstEnergy 

filed its Application, it also filed a settlement of the case.  The settlement, in a 

Stipulation, was agreed to by various parties regarding the terms of the proposed ESP 3.  

The Utilities sought an expedited timeline for the approval of the Stipulation.  And they 

also filed a Motion for Waiver of Rules in an attempt to avoid compliance with the 

standards for ESPs under Ohio Adm. Code 4901:1-35-03(C).

Six days later, on April 19, 2012, the Attorney Examiner issued an Entry 

establishing a procedural schedule for this case.7  On April 17, 2012, the Consumer 

Advocates8 filed a Joint Motion to Bifurcate and a Joint Memorandum Contra 

FirstEnergy’s Motion for Waiver of Rules.  In addition, on April 23, 2012, the Consumer 

Advocates filed an Interlocutory Appeal of the April 19 Entry.  

On April 25, 2012, the Commission issued a ruling on FirstEnergy’s Motion for 

Waiver of Rules (“April 25 Entry”).  The Commission’s Entry granted some of 

                                                
6 Stipulation at 6 (April 13, 2012).

7 Entry at 2-3 (April 19, 2012).

8 For purposes of April 17 pleading, the Consumer Advocates were comprised of the following parties in 
this case: Environmental Law and Policy Center (“ELPC”), Natural Resources Defense Council 
(“NRDC”), Northeast Ohio Public Energy Council (“NOPEC”), Northwest Ohio Aggregation Coalition 
(“NOAC”) and OCC.
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FirstEnergy’s waiver requests and denied others.9  In denying certain of the requests, the 

PUCO obligated the Utilities to file additional materials with the Commission by May 2, 

2012, which FirstEnergy did.  Part of that information was a typical bill analysis 

comparing certain rates of the existing ESP 2 with years one and two of the ESP 3.  The 

Utilities’ typical bill comparison did not include a comparison of the generation rates that 

customers will pay under the proposed ESP 3 compared to the ESP 2 plan.  

On April 23, 2012, the Utilities filed Supplemental Testimony of William 

Ridmann.10  The stated purpose of Mr. Ridmann’s supplemental testimony was to 

describe the efforts the Utilities expended in order to qualify and quantify the PJM-

qualifying energy efficiency resources that could be available to offer into the PJM Base 

Residual Auction (“BRA”).  Also, the testimony was filed to further describe the 

qualitative benefits Mr. Ridmann described in his initial direct testimony and to provide 

additional support regarding WRR Attachment 1 included with his initial direct 

testimony.11

On April 26, 2012, the Consumer Advocates filed a Joint Motion for an extension 

of the procedural schedule for this matter, and to continue the evidentiary hearing.12  On 

May 2, 2012, the Attorney Examiner issued an Entry revising the procedural schedule, 

but not to the extent requested by the Consumer Advocates.13  Under the revised 

schedule, the testimony of parties who did not sign the settlement was due on May 21, 

                                                
9 Entry at 5-6 (April 25, 2012).

10 FirstEnergy Hearing Ex. No. 4.

11 Id. at 1.

12 For purposes of the April 26 pleading, the Consumer Advocates were comprised of the following parties 
in this case: ELPC, NRDC, Sierra Club, Ohio Environmental Council, NOPEC, NOAC and OCC.

13 Joint Motion to Extend the Procedural Schedule and Joint Motion to Continue the Evidentiary Hearing at 
6 (April 26, 2012) (Consumer Advocates had requested a four-week continuance, the Commission granted 
only two weeks.)
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2012, and the evidentiary hearing was to commence on June 4, 2012.14  The case 

proceeded under that schedule. 

The Commission issued its Opinion and Order (“Order”) on July 18, 2012.  This 

pleading is filed to seek rehearing of that Order.

III. STANDARD OF REVIEW

Applications for Rehearing are governed by R.C. 4903.10 and Ohio Adm. Code 

4901-1-35.  This statute provides that, within thirty days after the Commission issues an 

order, “any party who has entered an appearance in person or by counsel in the 

proceeding may apply for rehearing in respect to any matters determined in the 

proceeding.”15  Furthermore, the application for rehearing must be “in writing and shall 

set forth specifically the ground or grounds on which the applicant considers the order to 

be unreasonable or unlawful.”16

In considering an application for rehearing, Ohio law provides that the 

Commission “may grant and hold such rehearing on the matter specified in such 

application, if in its judgment sufficient reason therefore is made to appear.”17  

Furthermore, if the Commission grants a rehearing and determines that “the original 

order or any part thereof is in any respect unjust or unwarranted, or should be changed, 

the Commission may abrogate or modify the same * * *.”18  

                                                
14 Entry at 5 (May 2, 2012).

15 R.C. 4903.10.

16 Id.

17 Id.

18 Id.
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OCC and Citizen Power meet the statutory requirements applicable to an 

applicant for rehearing pursuant to R.C. 4903.10.  Accordingly, OCC and Citizen Power 

respectfully request that the Commission grant rehearing on the matters specified below.

IV.  ARGUMENTS ON ASSIGNMENTS OF ERROR

A. The Commission Erred, to Consumers’ Detriment, by Finding 
the Stipulation Reasonable Under the Three-Prong Test That 
It Uses to Consider Settlements.

The standard for consideration of a stipulation has been discussed in a number of 

Commission cases and by the Ohio Supreme Court.  As the Ohio Supreme Court stated in 

Duff:

A stipulation entered into by the parties present at a commission 
hearing is merely a recommendation made to the commission and 
is in no sense legally binding upon the commission.  The 
commission may take the stipulation into consideration, but must 
determine what is just and reasonable from the evidence presented 
at the hearing.19

The Court in Consumers’ Counsel considered whether a just and reasonable result was 

achieved with reference to criteria adopted by the Commission in evaluating settlements:

1. Is the settlement a product of serious bargaining among 
capable, knowledgeable parties?

2. Does the settlement, as a package, benefit ratepayers and 
the public interest?

3. Does the settlement package violate any important 
regulatory principle or practice?20

                                                
19 Duff v. Pub. Util. Comm. (1978), 56 Ohio St.2d 367.

20 Consumers’ Counsel, 64 Ohio St.3d at 126, 592 NE 2d at 1373.
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The Commission’s Order determined that: “the Stipulation, as modified, meets the three 

criteria for adoption of stipulations, is reasonable and should be adopted.”21  We 

respectfully disagree.   And we ask the PUCO to rehear its rulings.

1. The Commission erred, as a matter of law, in adopting 
the Stipulation that lacked the necessary diversity of 
interests among those signing it, to the detriment of 
FirstEnergy’s residential customers.

The Commission should have determined that the Stipulation fails the first prong 

of the Commission’s test for the adoption of stipulations.  FirstEnergy alleged that there 

was a “broad range of interests” represented by the signatories to the Stipulation.22  But 

there is not a broad residential interest represented in the Stipulation.  The Stipulation 

lacked a signatory party that represented all residential customers, by far the largest 

number of the Utilities’ customers at 1.9 million.  The Stipulation fails to protect the 

interests of most of FirstEnergy’s customers -- the residential customers -- and thus fails 

to meet the first prong of the Commission’s standard for judging stipulations.

The Commission should have looked deeply at the facts and circumstances in this 

case to ascertain the motivation of the parties signing the settlement.  The Commission 

did not do so.  The Commission stated:

Further, the Commission notes that many signatory parties receive 
benefits under the Stipulation, but the Commission will not 
conclude that these benefits are the sole motivation of any 
party in supporting the Stipulation, as AEP Retail alleges 
without any evidentiary support. The Commission expects that 
parties to a stipulation will bargain in support of their own interests 
in deciding whether to support that stipulation. The question for 
the Commission under the first prong of our test for the 
consideration of stipulations is whether the benefits to parties 

                                                
21 Order at 57 (July 18, 2012).

22 FirstEnergy Hearing Ex. No. 3, Direct Testimony of William Ridmann at 11 (April 13, 2012).
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are fully disclosed as required by Section 4928.145, Revised 
Code.23

For example, the Commission should have delved deeper into the nature of participation 

by Ohio Partners for Affordable Energy (“OPAE”), the Cleveland Housing Network, the 

Empowerment Center and the Consumer Protection Association in order to ascertain the 

motivation behind their decisions to support the Stipulation.  

Those parties do not represent all residential customers.  Their interests in the 

Stipulation can be determined by the benefits they received.  It was included in the 

Stipulation that OPAE would received $1 million (divided equally between 2015 and 

2016) for its fuel fund programs.24  In addition, the Cleveland Housing Network, 

Empowerment Center and the Consumer Protection Association received in total $8 

million (divided equally between 2015 and 2016) for their fuel fund programs.25  Their 

narrow interests, as evidenced by the payments received in exchange for supporting the 

Stipulation, do not provide the necessary diversity of residential customers’ interests for 

adoption of the Stipulation in this case. 

OPAE, Cleveland Housing Network, Empowerment Center and the Consumer 

Protection Association signed the Stipulation without conducting any discovery.  

Discovery is an important aspect of any case and the development of a party’s 

understanding and preparation.  The importance of this process is evidenced by the fact 

that nine of the Commission’s 38 Administrative Provisions and Procedure rules address 

discovery.26   Other than OPAE’s Counsel making an appearance on the first day of the 

                                                
23 Order at 27 (July 18, 2012).

24 FirstEnergy Hearing Ex. No. 1, Stipulation at 40 (April 13. 2012).

25 Id at 41-42.

26 Ohio Adm. Code 4901-1-16 through Ohio Adm. Code 4901-1-24.
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evidentiary hearing,27 the attorneys for these parties did not cross-examine a single 

witness and  did not file an Initial Brief or Reply Brief in this case.  

Contrast the involvement of OCC, the statutory representative of residential utility 

customers in Ohio,28 with the Parties the Commission relies upon to represent residential 

customers in support of the Stipulation.  OCC served six sets of discovery, sponsored 

three expert witnesses on numerous issues in this case, filed -- or jointly filed29 -- five 

pleadings pertaining to procedural aspects of the case,30 a significant Initial Post-Hearing 

Brief31 and significant Reply Brief.32  A Stipulation that finds OCC as a non-signatory 

should be more closely scrutinized by the Commission to assure that those parties being 

relied upon for support of the Stipulation do indeed have the best interests of the 

residential customers in mind.  The Stipulation should not be driven by narrow self-

interests, as has been the case here.  In light of these facts, the Commission erred by 

approving the Stipulation in this case.

The Commission in past cases has raised concerns about the relative bargaining 

power of the EDU in ESP cases. As Commissioner Roberto testified in FirstEnergy’s 

initial ESP case filed in 2008:

When parties are capable, knowledgeable and stand equal before 
the Commission, a stipulation is a valuable indicator of the parties’ 
general satisfaction that the jointly recommended result will meet 

                                                
27 Tr. Vol. I at 13 (Mooney) (August 4, 2012).

28 R.C. 4909.11.

29 OCC filed jointly with inter alia NOPEC, NOAC, Citizen Power who have also advocated for the 
consumer interests in this proceeding.

30 Joint Motion to Bifurcate Issues and Joint Memo Contra FirstEnergy’s Motion for Waivers(April 17, 
2012); Joint Motion to Strike FirstEnergy’s Reply (April 23, 2012); Request for Interlocutory Appeal 
(April 24, 2012); Joint Motion to Extend the Procedural Schedule and Joint Motion for Continuance of 
Evidentiary Hearing (April 26, 2012); Joint Motion for Continuance of Evidentiary Hearing or In the 
Alternative Joint Motion for Partial Continuance (June 1, 2012). 

31 Joint Initial Brief OCC and Citizen Power (June 22, 2012).

32 Joint Reply Brief OCC and Citizen Power (June 29, 2012).
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private or collective needs.  It is not a substitute, however, for the 
Commission’s judgment as to the public interest.  The Commission 
is obligated to exercise independent judgment based on the statutes 
that it has been entrusted to implement, the record before it, and its 
specialized expertise and discretion.

In the case of an ESP, the balance of power created by an electric 
distribution utility’s authority to withdraw a Commission-modified 
and approved plan creates a dynamic that is impossible to ignore.  I 
have no reservation that the parties are indeed capable and 
knowledgeable but, because of the utility’s ability to withdraw, the 
remaining parties certainly do not possess equal bargaining power 
in an ESP action before the Commission.  The Commission must 
consider whether an agreed-upon stipulation arising under an 
ESP represents what the parties truly view to be in their best
interest – or simply the best that they can hope to achieve when 
one party has the singular authority to reject not only any and 
all modifications proffered by the other parties but the 
Commission’s independent judgment as to what is just and 
reasonable.  In light of the Commission’s fundamental lack of 
authority in the context of an ESP application to serve as the 
binding arbiter of what is reasonable, a party’s willingness to agree 
with an electric distribution utility application can not be afforded 
the same weight due as when an agreement arises within the 
context of other regulatory frameworks.  As such, the Commission 
must review carefully all terms and conditions of this stipulation.33

The fact that the signatory parties who purportedly represented the interests of 

residential customers did not conduct discovery nor submit evidence in support of the 

Stipulation should have led the Commission to conclude that the disclosed benefits were 

merely the best that these parties thought they could hope to achieve for low-income 

customers.  The best interests of all residential customers is not reflected in the 

Stipulation.

The Commission should not have stopped its inquiry into whether all benefits 

were disclosed.  The Commission had a duty to look deeper into the level of participation 

by the signatory parties to determine if the parties bargained solely in their own self 

                                                
33 In re FirstEnergy’s 2008 ESP Case, Case No. 08-935-EL-SSO, Second Finding and Order, Opinion of 
Commissioner Cheryl L. Roberto Concurring in Part and Dissenting in Part (March 25, 2009) at 1-2 . 
(Emphasis added).
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interests or did their participation demonstrate that a broader perspective was taken 

towards the outcome of the case.  Therefore, the Commission should grant rehearing on 

this issue.

2. The Commission erred when it determined that the 
settlement as a package benefits ratepayers and the 
public interest, as its determination is in violation of the 
State policy in R.C. 4928.02(A) mandating the 
availability of “reasonably priced retail electric 
service.”

The Commission relied in the Order on several specific features of the Utilities’ 

ESP 3 Stipulation to support its ultimate conclusion that the Stipulation, as modified, 

benefits ratepayers and the public interest.34  In reaching that conclusion, the Commission 

relied on the following Stipulation provisions: (a) Competitive Bid Process (Order at 31-

32); (b) Distribution Rate Freeze and Rider DCR (Order at 33-34); (c) Renewable Energy 

Credit Recovery Period (Order at 34-36); (d) Energy Efficiency/Peak Demand Reduction 

(Order at 35-38); and (e) Lost Distribution Revenue (Order at 38-40).   However, these 

provisions do not provide customers with reasonably priced retail electric service. 

R.C. 4928.02(A) states:

It is the policy of this state to do the following throughout this 
state:

(A) Ensure the availability to consumers of adequate, reliable, safe, 
efficient, nondiscriminatory, and reasonably priced retail 
electric service. (Emphasis added).

Each of those provisions will be discussed below, and explanations are provided as to 

why the Commission erred by relying on these provisions for approval of the Stipulation. 

                                                
34 Order at 44 (July 18, 2012).
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a. The three-year auction process will not result in 
reasonably priced retail electric service as required by 
R.C. 4928.02(A).

The Commission has concluded that the three-year auction product should be 

considered a benefit for consumers.  That is in error.  The Commission stated: 

The Commission agrees with the Companies and Staff that the 
laddering of products in order to smooth out generation prices, 
mitigating the risk of price volatility, will benefit ratepayers and 
the public interest.35

OCC and Citizen Power provided evidence establishing the uncertainty of 

generation prices in the American Transmission System Incorporated (“ATSI”) zone due 

to generation plant retirements and transmission constraints that placed limitations on 

importing power from outside the ATSI zone.36  This evidence supported a finding that 

the three-year auction product would necessitate the auction bidders to include higher risk 

premiums that would result in higher future generation prices to customers.37  The 

Commission dismissed that evidence and rejected any such finding.

The Commission stated:   

The Commission finds that OCC/CP and AEP Retail’s arguments 
have merely established that future prices are uncertain; however, 
unlike OCC/CP and AEP Retail, the Commission believes that 
future price uncertainty makes laddering of products in order to 
mitigate volatility an even greater benefit for ratepayers.38

OCC and Citizen Power did establish that future prices are uncertain.  But it was also 

shown that the three-year auction product would not benefit customers due to the hedging 

of the identified uncertainties.  

                                                
35 Order at 32 (July 18, 2012).

36 Joint Initial Brief at 2-3 (June 22, 2012).

37 See Joint Initial Brief at 17 (June 22, 2012), see also Joint Reply Brief at 2 (June 29, 2012).

38 Order at 32 (July 18, 2012).



13

Switching to a three-year auction product at this time creates risks that will result 

in expected risk premiums for market participants and which in turn raises costs that are 

paid by FirstEnergy’s customers:  “Future generation supply and prices for the ATSI 

zone must be considered highly uncertain at this time, due to the large amount of plant 

retirements, the numerous planned transmission upgrades, and the uncertain market 

reaction to provide new generation, demand response and energy efficiency capacity.”39  

The ATSI zone is constrained40 and will have generally higher prices than the 

surrounding areas of the grid.41  But the extent to which this will occur is unknown at this 

time.42    

These risks that are three or more years ahead are difficult to hedge.43  And as 

hedging becomes more difficult, suppliers include larger risk premiums in their bids or 

decline to participate in the auctions.44  Larger risk premiums mean higher rates for 

customers.45  Accordingly, going to a three-year product, under these circumstances, 

means that FirstEnergy’s customers will pay in rates for the higher risk premiums for 

their electric service.  

AEP Retail argued that customers losing the lower generation costs under the ESP 

2 term are actually harmed by the Utilities’ proposal.46  For example, AEP Retail argues 

that these planned nominally lower rates will be replaced by nominally higher rates that 

reflect the new costs that must be paid up front in return for nominally lower rates to be 

                                                
39 OCC Hearing Ex. No. 9, Direct Testimony of James Wilson at 17.

40 AEPR Hearing Ex. No. 1.

41 OCC Hearing Ex. No. 9, Direct Testimony of James Wilson at 17.

42 OCC Hearing Ex. No. 9, Direct Testimony of James Wilson at 17.

43 OCC Hearing Ex. No. 9, Direct Testimony of James Wilson at 23.  

44 OCC Hearing Ex. No. 9, Direct Testimony of James Wilson at 23.

45 OCC Hearing Ex. No. 9, Direct Testimony of James Wilson at 23.

46 See also Order at Dissenting Opinion of Commissioner Cheryl L. Roberto page 2 (July 18, 2012).
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expected in the 2015/2016 year.47  Commissioner Roberto made a similar point in her 

dissenting opinion by stating:

To achieve any benefit, we must assume that a bidder for a three-
year product will capture all of the benefit of the prices provided 
by the one-year product and offer them back to the customers and, 
in addition, offer a lower price than they would otherwise for the 
product covering years two and three.  There is nothing in the 
record to suggest that this will be true. In fact, the only suggested 
benefit is averaging the lower prices (which customers would 
already receive) with the anticipated higher prices – in essence 
simply paying ahead for the ability to experience less of a price 
change on June 1, 2014.48

Not only are the generation costs to consumers uncertain going forward under the 

Utilities’ proposal in this case, the laddering of a three-year auction product that blends 

the lower generation rates from 2013-2015 harms the SSO customers under FirstEnergy’s 

ESP 2 Case. 

As explained above, the three-year auction process will not lead to the provision 

of reasonably priced retail electric service as required pursuant to R.C. 4928.02(A).  

Therefore, the Commission should have rejected the Stipulation or modified the 

Stipulation by requiring the Utilities to conduct a one- or two-year auction instead of a 

three-year auction.  The Commission chose not to do so.  That decision was inappropriate 

under law and reason.  Therefore, for all these reasons, the Commission should grant 

rehearing on this issue.

b. The Commission erred when it disregarded statutory 
requirements regarding distribution ratemaking and 
reliability in approving an electric security plan.

The Commission, without elaboration, concluded that: “the Utilities have 

demonstrated the appropriate statutory criteria to allow continuation of Rider DCR as 
                                                
47 AEP Retail Reply Brief at 9-10 (June 29, 2012).

48 Order, Dissenting Opinion of Commissioner Cheryl L. Roberto at 2 (July 18, 2012).
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proposed in the Stipulation.”49  That is in error.  Ohio law establishes that it is incumbent 

upon the Commission to review the reliability of the EDU’s distribution system and 

ensure that the customers’ and the EDU’s expectations are aligned.  R.C. 

4928.143(B)(2)(h) states:  

As part of its determination as to whether to allow in an electric 
distribution utility’s electric security plan inclusion of any 
provision described in division (B)(2)(h) of this section, the 
commission shall examine the reliability of the electric 
distribution utility’s distribution system and ensure that 
customers’ and the electric distribution utility’s expectations 
are aligned and that the electric distribution utility is placing 
sufficient emphasis on and dedicating sufficient resources to 
the reliability of its distribution system. (Emphasis added.)

The Commission failed to adhere to the statutory requirements in authorizing the 

continuation of Rider DCR as proposed by the Stipulation.

OCC and Citizen Power made extensive arguments that established: (1) the 

reliability standards reviewed by the Staff were achieved in 2011, long before the Rider 

DCR distribution costs are to be recovered as proposed by the Utilities ESP 3 

Stipulation,50 (2) the existing information about customer expectations will be stale by 

the beginning of the ESP 3 term,51 (3) the Utilities’ and customers’ expectations are not 

aligned,52 (4) resources dedicated to enhanced distribution service are excessive53 and (5) 

there is no remedy to address excessive distribution-related spending in the annual DCR 

audit cases.54  Those arguments were dismissed by the Commission.

                                                
49 Order at 34 (July 18, 2012).

50 Joint Initial Brief at 26 (June 22, 2012).

51 Id. at 28 (June 22, 2012).

52 Id. at 29 (June 22, 2012).

53 Id. at 30 (June 22, 2012).

54 Id. at 31 (June 22, 2012).
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The Commission in disregarding the above arguments focused its attention on the 

continuation of Rider DCR by stating: “As discussed in Staff’s testimony, Staff examined 

the reliability of the Utilities’ system and found that the Utilities complied with the 

applicable standards (Staff Ex. 2 at 5-6).”55  However, reliance on Staff’s testimony is 

problematic for the Commission.

There is a significant disconnect between the timing of the reliability analysis 

performed by Staff Witness Baker and the timing of the application of the statutory 

requirements in R.C. 4928.143(B)(2)(h) with regard to the ESP 3 proposal.  An integral 

part of the statutory requirement is that expectations of the EDUs and their customers are 

aligned.  However, the alignment that Mr. Baker testified to is an alignment that existed 

in 2011.  Despite Mr. Baker’s conclusion that the alignment between FirstEnergy’s and 

its customers’ expectations exist, the record in this case is void of evidence that shows 

such alignment will continue to exist when the $405 million will be potentially collected 

from customers during the ESP 3 period of June 1, 2014 through May 31, 2016. 

The Commission also finds solace in the annual audit of the cost recovery under 

the proposed Stipulation.  The Commission stated:  “[f]urther, the Stipulation provides 

for an annual audit of recovery under Rider DCR and requires the Utilities to demonstrate

what they spent and why the recovery sought is not unreasonable.”56 But, to protect 

consumers, the audit should include a review of the relationship between the 

reasonableness of distribution investment spending and reliability performance during the 

same period of the distribution investment.  Adding that consumer protection to the audit 

would increase the potential that customers’ and the Utilities’ expectations are aligned, 

                                                
55 Order at 34 (July 18, 2012).

56 Order at 34 (July 18, 2012).
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and would require the Utilities to demonstrate that they are dedicating sufficient 

resources to the reliability of their distribution systems.  

The Commission also defends authorization of Rider DCR because the amount of 

DCR costs, to be collected from customers, are a maximum amount and not a set amount.  

The Commission stated: 

Additionally, the Commission notes that the caps on Rider DCR do 
not establish certain amounts that the Companies will necessarily 
recover – thus, the Commission emphasizes that the $405 million 
figure discussed by NOPEC/NOAC and OSC is the maximum that 
could be collected under Rider DCR and is not a guaranteed 
amount.57

It is not enough to decide that the $405 million is not guaranteed and could ultimately be 

less.   Rather, the Commission should have decided that the distribution investment costs 

to be collected from customers are unreasonable at any level because Rider DCR violates 

the requirement in R.C. 4928.143(B)(2)(h) that customers’ and the electric distribution 

utility’s expectations be aligned.  .  

OCC and Citizen Power pointed out in their Initial Brief that the Utilities’ witness 

Brad Ewing, in a prior reliability case, made a compelling reliability benefit-cost 

argument.  Mr. Ewing stated in testimony:

It is necessary for each of the Companies to strike a balance 
between the responsibility to provide adequate electric service and 
the need to do so at an acceptable cost to customers. Improving 
reliability by just one hundredth of a percent would require 
significant expenditures over and above those now required simply 
to maintain the distribution system. CEI could rebuild its electrical 
system to greatly reduce line and equipment failures at an 
estimated cost of $3 billion.  But customers are unlikely to approve 
such an expense -- the benefit to customers would simply be 
dwarfed by the cost.58

                                                
57 Order at 34 (July 18, 2012).

58 OCC Hearing Ex. No. 11, Direct Testimony of Wilson Gonzalez at 25 (May 21, 2012) citing In re First 
Energy Reliability Case, Case No. 09-759-EL-ESS, Direct Testimony of Brad Ewing at 2-3 (November 1, 
2010).
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What FirstEnergy said in 2010 should have been heeded here.

There must be a nexus between the annual DCR audits and the Utilities’ annual 

reliability performance reviews in order to ensure that the Utilities are not dedicating 

excessive resources to enhanced distribution service.  But the Commission has failed to 

require such a connection.  And the Commission has not pointed to the record where the 

Utilities have demonstrated that future DCR spending to enhance distribution service is 

necessary to maintain existing reliability performance.  Therefore, the Utilities and the 

PUCO’s Order adopting the Utilities’ proposal, have not met the statutory requirements.  

The Commission erred by authorizing the Utilities to collect up to $405 million from 

customers through Rider DCR without requiring the Utilities to meet the statutory 

requirements of R.C. 4928.143(B)(2)(h).  Therefore, the Commission should grant 

OCC’s and Citizen Power’s rehearing request.

In her dissent, Commissioner Roberto determined that the continuation of Rider 

DCR is not supported by the record.59  The Commissioner found that the statute requires 

the Utilities to demonstrate they are sufficiently emphasizing the placement of resources 

for the reliability of their distribution systems.60  However, Commissioner Roberto 

viewed the Utilities’ performance in the base residual auction as sufficient rationale for 

denying the Utilities continuation of Rider DCR.  She stated:

The Companies may only avail themselves of the benefits of 
single-issue rate-making pursuant to Section 4928.143, Revised 
Code, after they have successfully made this demonstration.  The 
information in our record is insufficient to find that the Companies 
dedicated sufficient resources to reliability, particularly in the form 
of participation in the base residual auctions whose very purpose is 
reliability.  For this reason, I find that continuation of Rider DCR 
is not supported by this record.61

                                                
59 Order, Dissenting Opinion of Commissioner Roberto at 5. 

60 See R.C. 4928.143(B)(2)(h).

61 Order, Dissenting Opinion of Commissioner Roberto at 5 (July 18, 2012)
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The Commission in its Order recognized the need for distribution projects to be 

undertaken to help mitigate the transmission constraints in the ATSI zone in order to 

reduce capacity charges resulting from future base residual auctions.62  Basing the 

disapproval of Rider DCR on the reliability aspects of the base residual auction was 

insightful on the part of Commissioner Roberto, and should provide another reason for 

the Commission to grant rehearing on this issue.

By approving the Utilities’ proposal, which will result in unreasonably priced 

retail electric service pursuant to R.C. 4928.02(A) through the collection of up to $405 

million from customers during the term of the ESP 3, the Commission violated Ohio law.  

Therefore, the Commission should grant OCC and Citizen Power’s Application for 

Rehearing.

c. The PUCO’s use of deferrals and carrying charges to 
extend the period for collecting from customers the 
renewable energy credits results in unreasonably priced 
retail electric service under R.C. 4928.02(A).

And

d. The PUCO erred by failing to require a reduction in the 
deferred charges that customers will be asked by 
FirstEnergy to pay for renewable energy credits, to 
reflect that FirstEnergy has paid unreasonably high 
prices – higher than any other Ohio electric utility - for 
renewable energy credits.

The Utilities allege that an additional rate design benefit of the ESP 3 includes 

extending the collection (from customers) of renewable energy credit costs through 

deferral accounting.63 The Commission accepted this FirstEnergy proposal as being 

                                                
62 Order at 41 (July 18, 2012).

63 FirstEnergy Initial Brief at 34 (June 22, 2012).
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beneficial for customers and the public interest.64  The Commission stated: “the 

Commission believes that mitigating the risks of price volatility and smoothing of prices 

is a benefit for ratepayers and is in the public interest.  Further, the Commission finds that 

the mitigating effects of this benefit outweigh the potential carrying costs.”65  The 

Commission is wrong.

There is no calculation or cost benefit analysis in the record that demonstrates the 

alleged benefits outweigh the carrying costs as the Commission concluded.  What the 

record does show, as OCC and Citizen Power argued on brief, is that allowing the 

Utilities to defer costs that customers will pay to them later will cost customers nearly 

$680,000 in carrying charges associated with Rider Alternative Energy Resource 

(“AER”) deferrals for the year 2011.66  And those carrying charges will continue and 

carry forward at different levels into the 2012 through 2016 timeframe.67  

As was further pointed out in the Joint Initial Brief, the separate impacts --

deferring of AER costs and blending current lower auction prices with the anticipated 

higher capacity and energy prices -- appear to work at cross purposes.68  The 

recommendation from OCC and Citizen Power was instead to auction a one- or two-year 

product, as proposed by OCC witness Wilson, and to keep the AER Rider as is.  That 

approach would have accomplished a similar price-smoothing effect without customers 

having to pay the carrying charges to the Utilities. 

                                                
64 Order at 35 (July 18, 2012).

65 Order at 35 (July 18, 2012) citing FirstEnergy Hearing Ex. No. 3, Direct Testimony of William Riddman 
at 8 (April 13, 3012).

66 OCC Hearing Ex, No. 5.

67 Tr. Vol. I at 224 (Ridmann) (June 4, 2012).

68 Joint Initial Brief at 63 (June 22, 2012).
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The Commission analysis of the ESP and MRO failed to consider these carrying 

charges in violation of R.C. 4928.143(C).  R.C. 4928.143(C) states:

The burden of proof in the proceeding shall be on the electric distribution 
utility. The commission shall issue an order under this division for an 
initial application under this section not later than one hundred fifty days 
after the application’s filing date and, for any subsequent application by 
the utility under this section, not later than two hundred seventy-five days 
after the application’s filing date. Subject to division (D) of this section, 
the commission by order shall approve or modify and approve an 
application filed under division (A) of this section if it finds that the 
electric security plan so approved, including its pricing and all other terms 
and conditions, including any deferrals and any future recovery of 
deferrals, is more favorable in the aggregate as compared to the expected 
results that would otherwise apply under section 4928.142 of the Revised 
Code.  (Emphasis added).

Nowhere in the Commission’s analysis is there recognition of the carrying charges 

associated with the future recovery of these deferrals, as required by Ohio law.  

Therefore, the Commission’s analysis is incomplete under R.C. 4928.143 and violates 

R.C. 4903.09.  The matter should be reheard.

There is another reason why the Commission should rehear its decision to allow 

FirstEnergy to collect from customers the costs related to renewable energy. The 

Commission opened a docket (Case No. 11-5201-EL-RDR) for the purposes of reviewing 

the Utilities’ AER Rider.69  The Commission retained Exeter Associates, Inc. (“Exeter”) 

for the purpose of performing a Management Performance Audit (“Exeter Report”).70  

The Commission also selected Goldberg Schneider to conduct the Financial Audit 

                                                
69 In the Matter of the Review of the Alternative Energy Rider Contained in the Tariffs of Ohio Edison 
Company, The Cleveland Electric Illuminating Company, and the Toledo Edison Company, Exeter Report 
at i (August 15, 2012).

70 . In the Matter of the Review of the Alternative Energy Rider Contained in the Tariffs of Ohio Edison 
Company, The Cleveland Electric Illuminating Company, and the Toledo Edison Company, Exeter Report 
at i (August 15, 2012).
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(“Financial Audit).71  On August 15, 2012 the Commission docketed the Exeter Report 

and the Financial Audit Report.72  The audit included the Utilities’ procurement of 

renewable energy credits (“REC”) for purposes of compliance with Ohio’s Alternative 

Energy Portfolio Standards (“AEPS”).73  Exeter’s findings and recommendations with 

regard to the Utilities REC procurement are concerning.  Exeter’s findings were as 

follows:

Findings:

1. The prices paid by the Companies for All-States All Renewables RECs 
were reasonably consistent with other regional RECs prices.

2. While lower prices would have been available to the Companies were 
fewer RECs purchased under RFP 1 and more RECs purchased under RFP 
3, the Companies' decisions to purchase the bulk of the 2009, 2010, and 
2011 requirements under RFP 1 were not unreasonable.

3. The lower prices available for All-States SRECs in the 2011 timeframe 
could not have  been reasonably foreseen by the Companies. The prices 
paid by the Companies for All- States SRECs are consistent with SRECs 
price regionally.

4. The FirstEnergy Ohio utilities did not establish a maximum (or limit) 
price that the Companies were willing to pay for In-State All Renewables 
RECs prior to the issuance of the RFPs.

5. The FirstEnergy Ohio utilities paid unreasonably high prices for In-
State All Renewables RECs purchased from [original redaction]

6. Prices for In-State All Renewable RECs in the range of $ [original 
redaction] to $ [original redaction] exceeded the reported prices paid for 
non-solar compliance RECs anywhere in the country between July 2008 

                                                
71 In the Matter of the Review of the Alternative Energy Rider Contained in the Tariffs of Ohio Edison 
Company, The Cleveland Electric Illuminating Company, and the Toledo Edison Company , Financial 
Audit Report at 3 (August 16, 2012).

72 The Commission should take administrative notice of this information contained within the Exeter 
Report (Attached hereto as Attachment 2).and the Financial Audit Report (Attached hereto as Attachment 
3).

73 In the Matter of the Review of the Alternative Energy Rider Contained in the Tariffs of Ohio Edison 
Company, The Cleveland Electric Illuminating Company, and the Toledo Edison Company, Case No. 11-
5201-EL-RDR, Exeter Report (redacted) at i (August 15, 2012) (Emphasis added).  Id. at i.
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and December 2011 by at least $ [original redaction] to $  [original 
redaction].

7. The FirstEnergy Ohio utilities had several alternatives available to the 
purchase of high-priced In-State All Renewables RECs, none of which 
were considered or acted upon.

8. The FirstEnergy Ohio utilities should have been aware that the prices 
bid by FirstEnergy Solutions reflected significant economic rents and were 
excessive by any reasonable measure.

9. The procurement of In-State Solar RECs by the FirstEnergy Ohio 
utilities was competitive and, when Ohio SRECs became reasonably 
available, the prices paid for those SRECs by the Companies were 
consistent with prices for SRECs seen elsewhere.74

As a result of these Findings, Exter made the following recommendation:

Recommendations:

Based on the findings presented above, we recommend that the 
Commission examine the disallowance of excessive costs associated 
with purchasing RECs to meet the FirstEnergy Ohio utilities' In-State 
All Renewables obligations.75

FirstEnergy’s ESP 3 proposed to defer these costs with interest, for future 

collection from customers.  In light of the Exeter Report, it is questionable whether 

FirstEnergy should be authorized to collect these procurement costs from customers at 

all, let alone deferring these costs for customers to pay with interest (as was proposed in 

their ESP 3 plan and approved by the PUCO).  Therefore, as a result of the Exeter Report 

recommendation for disallowance of “excessive costs” resulting from the acquisition of 

RECs, the Commission should grant rehearing to hear evidence on the subject of assuring 

                                                
74 In the Matter of the Review of the Alternative Energy Rider Contained in the Tariffs of Ohio Edison 
Company, The Cleveland Electric Illuminating Company, and the Toledo Edison Company, Case No. 11-
5201-EL-RDR, Exeter Report (redacted) at iii-iv (August 15, 2012) (Emphasis added).

75 In the Matter of the Review of the Alternative Energy Rider Contained in the Tariffs of Ohio Edison 
Company, The Cleveland Electric Illuminating Company, and the Toledo Edison Company, Case No. 11-
5201-EL-RDR, Exeter Report (redacted) at iv (August 15, 2012) (Emphasis added).
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that FirstEnergy will be limited in its collection from customers to only prudently 

incurred costs.

The concerns raised above regarding FirstEnergy’s REC procurement costs are 

further borne out by the Financial Audit (“Financial Audit Report”) of the Alternative 

Energy Resource Rider of the FirstEnergy Ohio Utility Companies performed by 

Goldenberg Schneider, LPA (“Finacial Auditor”).   The Financial Auditor made a 

compelling showing that FirstEnergy paid a significant higher cost for RECs than other 

Ohio electric utilities.  The Financial Auditor included a chart on page 9 of the Financial 

Audit Report that shows that while other Ohio electric utilities were paying between 

.0115 and .0802 cents/kwh (using the 2011 numbers),  FirstEnergy was paying  between 

.2776 and .4699 cents/kwh.76  This is a significant difference, and led the Financial 

Auditor to conclude: “[t]he table above shows that FirstEnergy's Operating Companies 

consistently have a significantly higher Rider AER rate than the other Ohio Investor 

Owned Utilities.”   The Financial Auditor’s conclusion supports the Exeter Report 

recommendation for disallowance of “excessive costs” resulting from the acquisition of 

RECs; therefore, the Commission should grant rehearing to assure FirstEnergy will be 

limited to the collection from customers of only prudently incurred costs.

The Commission has touted the ESP 3 proposal for its contribution to promoting 

shopping in FirstEnergy’s service territory.77  However, the extension of collection of 

renewable energy costs harms shopping.  The Commission addressed this issue in its 

Order by stating:
                                                
76 In the Matter of the Review of the Alternative Energy Rider Contained in the Tariffs of Ohio Edison 
Company, The Cleveland Electric Illuminating Company, and the Toledo Edison Company , Financial 
Audit Report at 9 (August 16, 2012).

77 Order at 57 (July 18, 2012 (“Specifically, the proposed ESP 3 supports competition and aggregation by 
avoiding standby charges, supports reliable service through the continuation of the DCR mechanism, 
supports business owners’ energy efficiency efforts, protects at-risk populations, and supports industry in 
order to support Ohio's effectiveness in the global economy.”).
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Further, as to RESA/Direct Energy’s argument that extension of 
the recovery period will artificially lower the Companies’ price-to-
compare and inhibit shopping, the Commission finds that, as 
argued by FirstEnergy, CRES providers are not prohibited from 
seeking to extend the period for recovery of alternative energy 
compliance costs to lower their own prices.  Consequently, the 
Commission finds that the extension of the recovery period for 
renewable energy credits is competitively neutral.78

The Commission’s resolution of this issue is wrong.  

It is mistaken to suggest that competitive retail electric service (“CRES”) 

providers can extend the period for recovery of alternative energy costs to lower their 

own prices.  CRES providers cannot extend the collection period and later also collect 

carrying costs from customers, unlike an EDU.  The Commission’s solution is not 

realistic for the CRES providers who would have to absorb any effects of the time value 

of money associated with a decision to defer collection of costs they are charged from 

FirstEnergy.  

Also, the Utilities did not carry their burden of proof on this issue because they 

failed to conduct a cost/benefit analysis.  The Commission erred by accepting the 

Utilities’ argument on this issue, absent a cost/benefit analysis to support FirstEnergy’s 

claim.  The Commission’s approval of the proposed modification to the extended AER 

recovery period will lead to the collection from customers of unwarranted carrying 

charges.  The Commission’s approval of this feature of the FirstEnergy proposal will 

contribute to a result of customers paying unreasonably priced retail electric service.   

Therefore, the Commission should grant the rehearing request on this issue.

                                                
78 Order at 35 (July 18, 2012).
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e. Energy Efficiency and Peak Demand Reduction charges 
result in customers paying unreasonably priced retail 
electric service in violation of R.C. 4928.02(A). 

i. The Commission erred by deciding that the costs 
of economic load response and optional load 
response programs should be collected from all 
customer classes instead of only from non-
residential customers.

The Utilities are requesting that all of their customers –-including residential 

customers—pay for the costs associated with economic load response (“ELR”) and 

optional load response (“OLR.”)   OCC and Citizen Power argued that the program costs 

should be assigned for payment purposes to the respective non-residential rate classes 

whose customers are eligible for the program.79  Therefore, energy efficiency (“EE”) and 

peak demand reduction (“PDR”) costs for programs for nonresidential customers should 

not be paid by residential customers.80  The Commission disagreed with OCC and Citizen 

Power’s position, stating in its Order:

The Commission agrees with FirstEnergy and Nucor that OCC/CP 
have failed to support their recommendations that the costs related 
to Riders ELR and OLR should not be collected from all 
customers, and no reason is apparent in light of the fact that all 
customer classes benefit from the rates related to ELR.81

The Commission’s decision disregards the argument that OCC and Citizen Power 

made.  The problem with the Commission’s Order is the disparate cost payment treatment 

that the PUCO has sanctioned between the large customer load control programs (i.e., 

ELR and OLR) and the residential load control programs.  Large customers are not 

required to pay for residential EE and PDR programs, such as the Utilities’ Direct Load 

Control Thermostat program.  But all customers benefit from the residential load control 

                                                
79 OCC Hearing Ex. No. 11, Direct Testimony of Wilson Gonzalez at 41-42 (May 21, 2012).

80 OCC Hearing Ex. No. 11 Direct Testimony of Wilson Gonzalez at XX (May 21, 2012) citing the March 
21, 2012 Opinion and Order in AEP Case No. 11-5568-EL-POR approved similar language on page 11.

81 Order at 37 (July 18, 2012).
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programs just as the Commission decided that all customers benefit from the ELR and 

OLR programs.82

The Commission erred by approving the disparate treatment between non-

residential and residential load control programs.  The harm to residential customers 

arises because the ESP 3 proposal requires residential customers to pay all of the costs 

associated with the Utilities’ residential load control programs and to pay certain costs for 

large customer interruptible PDR programs that are used to meet the Utilities’ PDR 

requirements. The Commission should have established a symmetrical approach in order 

to mitigate the impact of these FirstEnergy load control programs on residential 

customers.  To remedy the disparity, either residential customers should not have to pay 

the costs associated with the ELR and OLR programs, or all customers should be 

required to pay a portion of the costs associated with the residential load control 

programs.   Otherwise, residential customers will be harmed by being required to 

subsidize the non-residential peak demand response program costs.  

The Stipulation, as approved, fails to provide residential customers with 

reasonably priced retail electric service under R.C. 4928.02.  Therefore, the Commission 

should grant rehearing on this issue.  

ii. The Commission erred by finding the Utilities’ 
actions bidding energy efficiency and peak 
demand response resources into the 2015/2016 
base residual auction were reasonable.

The Commission was unwilling to delve into the Utilities’ performance in the 

base residual auction.  The Commission’s Order states in part that:

With respect to energy efficiency and participation in base residual 
auctions, the Commission finds that this proceeding was not 
opened to investigate the Companies’ actions in the 2015/2016 

                                                
82 OCC Hearing Ex. No. 11, Direct Testimony of Wilson Gonzalez at 42 (May 21, 2012).
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base residual auction and that the record does not support a 
finding that the Companies' actions in preparation for bidding 
into the 2015/2016 base residual auction were unreasonable. 
Sierra Club witness Neme acknowledged that the ownership 
concerns are legitimate, and no party has claimed that it brought 
these concerns to FirstEnergy's attention in its energy efficiency 
collaborative or raised this issue before the Commission in the 
Companies’ most recent program portfolio proceeding. In re 
FirstEnergy, Case Nos. 09-1947-EL-POR, et al. (Tr. I at 352-353, 
363-365). The Commission did open a proceeding to review 
FirstEnergy's preparations for the 2015/2016 base residual auction, 
and, in response, the Companies did bid energy efficiency 
resources into the auction.83

The problem is that customers pay for the costs of the energy efficiency and peak demand 

response programs.  To the extent these programs are successful, customers are asked to 

pay for the Utilities’ alleged lost distribution revenues.  Where customers are rewarded 

for the benefits to be derived from these programs is in the reduced demand for capacity, 

and theoretically, the reduced cost of the capacity, as a result of the energy efficiency or 

peak shaving brought about by these programs.  It is the under-recognition of these 

capacity resources that the Commission failed to address in its Order in this case.  

The Utilities’ bid of 36 MWs into the PJM Reliability Pricing Model (“RPM”) 

BRA was inadequate for what should have been a greater consumer benefit under the 

Ohio statutory framework.  Nevertheless, the Utilities try to discredit the more reasonable 

potential bid of 339 MWs (that should have been bid into the RPM BRA) as calculated 

by Sierra Club witness Neme, by emphasizing the term “ball park number” in their 

brief.84  They also contend that witness Neme cannot possibly come up with a credible 

estimate of energy efficiency because “he has never been an employee of an investor-

owned utility.”85  That witness Neme, when employed by the Vermont Efficiency 

                                                
83 Order at 38 (July 18, 2012).

84 FirstEnergy Initial Brief f at 70 (June 21, 2012).

85 Id.
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Investment Corporation, managed an energy efficiency portfolio and was involved in 

bidding in energy efficiency into the ISO New England capacity market is surely more 

relevant than whether he ever worked at a utility.86

However, witness Neme’s estimate of available FirstEnergy energy efficiency 

resources -- that should have been bid into the RPM BRA -- is significantly more realistic 

than the 36 MWs the Utilities actually bid (and that the PUCO accepted).  FirstEnergy 

challenged Mr. Neme’s estimates, but a healthy dose of skepticism is appropriate.  The 

Utilities did not make available detailed information regarding their upcoming three-year 

energy efficiency and peak demand reduction portfolio.87  In fact, the Utilities filed their 

portfolio plan on July 31, 2012, and they estimated in said filing that by 2015, the plan 

will yield 658.3 MWs (or 460.3 MWs minus the large Mercantile projects).88  The 

Commission erred by not determining that there was economic harm inflicted on 

FirstEnergy’s customers (estimated at over $600 million89) by their not bidding a 

reasonable amount of energy efficiency into the RPM BRA.  Therefore, the Commission 

should grant rehearing.90

f. The Commission erred in its treatment of the lost 
distribution revenues that customers pay the Utilities, 
because the Order is not supported by the facts in the 
record and will lead to the collection of unreasonably 
priced retail electric service.

By approving the Utilities’ proposal, the Commission has not resolved the lost 

distribution revenue issue, but rather the PUCO has just perpetuated the problem into the 

future.  This problem is not minor as OCC estimates that the Company will collect from 

                                                
86 Tr. Vol. I (Neme) at 344 (June 4, 2012).

87 OCC Hearing Ex. No. 11, Direct Testimony of Wilson Gonzalez at 4 (May 21, 2012).

88 Case No. 12-2190-EL-POR. See attached hereto as Attachment 1.

89 Sierra Club Hearing Ex. No. 5, Direct Testimony of Christopher Neme at 3 (May 21, 2012) at 15.

90 Id. at 3.
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residential customers over $91 million during the terms of ESP 2 and ESP 3, not the 

$11.1 million estimated by the Company for all customers in response to OCC Set 1-

INT-1 Attachment 1.91   

If the lost revenue calculation is not capped by either a dollar amount or a time 

period, the balances -- that customers will be asked to pay -- can grow quite large.  The 

Commission found that the lost distribution revenues are capped by the term of the ESP 

3.  The PUCO’s decision impose a true cap on lost distribution revenues. The 

Commission states:

Further, in contrast to OCC/CP’s assertion, the provision in the 
Stipulation is not open-ended but clearly states that the collection 
of lost distribution revenues by the Companies after May 31, 2016, 
is not addressed or resolved by the Stipulation.  Thus, as of June 1, 
2016, the Commission will have the opportunity to revisit the lost 
distribution revenue collection mechanism.92

The Commission’s finding lacks reason.  Under its theory, the ESP 2 capped lost 

distribution revenues by the term of the ESP 2.  However, the Commission-imposed ESP 

2 cap only held true until the Commission approved the ESP 3, and the lost distribution 

revenue provision contained therein.  Therefore, the perceived lost distribution revenue 

limitation to the term of the ESP 3 can be eradicated by the Commission’s subsequent 

approval of FirstEnergy’s next ESP proposal containing a provision to further extend the 

Utilities’ collection of lost distribution revenue.  This logic can lead to the Utilities 

recovering lost distribution revenues for the lifetime savings of the programs or over 

$235 million for residential customers.93

                                                
91 See attached OCC Table 1.

92 Order at 39-40 (July 18, 2012).

93 See attached OCC Table 1.
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Finally, the Commission is comforted by the fact that the Stipulation provides the 

Commission authority to institute a changed revenue-neutral rate design to address the 

lost distribution revenue issue.  The Commission Order states:  

The Commission also emphasizes that the Stipulation provides that 
the Commission may, with the Companies’ concurrence, institute a 
changed revenue-neutral rate design, which would also permit the 
Commission to revisit the lost distribution revenue collection 
mechanism (Co. Ex. 1, Stip, at 12).94

There are two problems with that.  First, the Utilities’ will claim that such changes to rate 

design should be revenue-neutral--which means FirstEnergy would not lose any revenues 

as a result of any rate design change.  In that circumstance, there should be no expectation 

of a potential future cap to this collection, but rather only the potential changing of 

responsibility among the various customer classes for paying the lost distribution revenues.  

Second, any change to the rate design must be agreed to by the Utilities, because the 

Utilities have the ability to dictate the outcome.  This provision is in the Utilities’ favor, 

and will not result in FirstEnergy foregoing any lost distribution revenue collection for the 

benefit of customers.   

The concerns of OCC and Citizen Power with regard to lost distribution revenues 

were supported by the Dissenting Opinion of Commissioner Roberto.  Commissioner 

Roberto stated:

The ESP 3 provides that during its term, the Companies shall be 
entitled to receive lost distribution revenue for all energy 
efficiency and peak demand reduction programs approved by the 
Commission, except for historic mercantile self-directed projects. 
In adopting the Companies’ energy efficiency portfolio on March 
23, 2011, Chairman Snitchler penned a concurring opinion that I 
joined then and find worth repeating a portion of that now:

                                                
94 Order at 40 (July 18, 2012).
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I strongly encourage the Companies, the other electric 
utilities in this state, and all other stakeholders to provide 
the Commission, in both that docket and in future rate 
proceedings, with proposals for innovative rate designs that 
promote both energy efficiency as well as the state policies 
enumerated in Section 4928.02, Revised Code.

The lost revenue mechanism should be permitted to expire under 
the terms of the ESP 2. It has out-lived its value to customers.95

The Commission should have denied the Utilities’ collection of lost distribution revenues 

in the ESP 3 Case.  The Commission should grant rehearing on this issue and protect 

consumers now from paying for unreasonably priced retail electric service regarding R.C. 

4928.02(A). 

3. The Commission erred in concluding that the 
Stipulation did not violate any regulatory principles.

a. The Commission erred in deciding the FirstEnergy ESP 
3 proposal is “more favorable in the aggregate as 
compared to the expected results that would otherwise 
apply under [an MRO],” in violation of this 
requirement for customer protection in R.C. 4928.143.

The Utilities failed to demonstrate that the ESP was more favorable in the 

aggregate than an MRO.   The PUCO should have found that this statutory test, as 

required by R.C. 4928.143, was not met. And this failure to meet the statutory test also is 

a violation of the third prong of the Commission’s three-part test for approving 

stipulations, i.e., whether the settlement package violates any important regulatory 

principle or practice.  The Commission, in finding the ESP to be more favorable in the 

aggregate than an MRO, dismissed this argument.  The Commission stated in its Order: 

The Commission also notes that our finding in this section that the 
ESP 3 is more favorable in the aggregate than the expected results 
that would otherwise apply under an MRO also resolves the 

                                                
95 Order, Dissenting Opinion of Commissioner Roberto at 6 (July 18, 2012).
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arguments by several parties that the settlement package violates 
important regulatory principles by failing the ESP v. MRO test.96

This decision is in error and the Commission should grant rehearing on this issue.

                                                
96 Order at 48 (July 18, 2012).
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b. The Commission erred in its approval of the SEET 
calculation included in the FirstEnergy proposal 
because the order conflicts with a previous Commission 
determination, is not supported by the facts in the 
record and therefore violates R.C. 4903.09 that requires 
PUCO opinions based upon findings of fact.

OCC and Citizen Power argued that the reported financial results (such as net 

income) should be used in calculating FirstEnergy’s return on equity (“ROE”) for the 

purpose of the significantly excessive earnings test (“SEET”).97  The SEET is a 

fundamental customer protection -- against customers paying too much to electric utilities 

-- in the law resulting from Senate Bill 221.  But this Order protects the Utilities, and not 

customers as intended in the law.  

Specifically it was argued, in opposition to the FirstEnergy proposal, that 

deferrals, and the deferred interest income in particular, should be included in the 

applicable SEET calculation.98  Paragraph B(3) of the Stipulation (pages 23-24) addresses 

how the ESP will be treated in regards to the SEET and excludes all deferred carrying 

charges from the ROE calculation.  Specifically, the Stipulation provides that:

Any charges billed through Rider DCR will be included as revenue 
in the return on equity calculation for purposes of SEET and will 
be considered an adjustment eligible for refund.  For each year 
during the period of this ESP, adjustments will be made to exclude 
the impact: (i) of a reduction in equity resulting from any write-off 
of goodwill, (ii) of deferred carrying charges, and (iii) associated 
with any additional liability or write-off of regulatory assets due to 
implementing this ESP 3 or the ESP in Case No. 10-388-EL-SSO.  
The significantly excessive earnings test applicable to plans greater 
than three years and set forth in R.C. §4928.143(E) is not 
applicable to this two-year ESP. (Emphasis added).

The Commission; however rejected OCC’s and Citizen Power’s proposals to 

protect consumers on this issue.  The Commission stated:
                                                
97 OCC Hearing Ex. No. 10, Direct Testimony of Dr. Daniel J. Duann at 8-9. 

98 Joint Initial Brief at 44-46 (June 22, 2012).
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We find that the provision of the Stipulation that provides for the 
exclusion of deferred carrying charges from the SEET does not 
violate an important regulatory principle or practice. Although the 
AEP-Ohio SEET Case stands for the principle that deferrals, 
including deferred carrying charges, generally should not be 
excluded from the SEET, Section 4928.143(F), Revised Code, 
specifically requires that consideration “be given to the capital 
requirements of future committed investments in this state.” Rider 
DCR will recover investments in distribution, subtransmission, and 
general and intangible plant.  Therefore, the Commission finds 
that, in order to give full effect to this statutory requirement, we 
may exclude deferred carrying charges from the SEET where, as in 
the instant proceeding, such deferred carrying charges are related 
to capital investments in this state and where the Commission has 
determined that such deferrals benefit ratepayers and the public 
interest.  Accordingly, we find that the Stipulation provision 
excluding deferred carrying charges from the SEET does not 
violate an important regulatory principle or practice.99

It should be noted that no party, including FirstEnergy, suggested the rationale for 

exclusion of deferred carrying charges from the SEET calculation was for the purpose of 

meeting future capital requirements.  Therefore, the Commission’s decision is void of 

record support, in violation of Ohio law.100

The PUCO is a creature of statute, and as such does not have the authority to act 

beyond the authority provided under Ohio statutes.101  Ohio law requires the Commission to 

base its decision on findings of fact from the record in the proceeding. R.C. 4903.09 states:

In all contested cases heard by the public utilities commission, a 
complete record of all of the proceedings shall be made, including 
a transcript of all testimony and of all exhibits, and the commission 
shall file, with the records of such cases, findings of fact and 
written opinions setting forth the reasons prompting the decisions 
arrived at, based upon said findings of fact.

                                                
99 Order at 48 (July 18, 2012).

100 R.C. 4903.09.

101 See, e.g., Canton Storage and Transfer Co. v. Public Util. Comm. (1995), 72 Ohio St.3d 1, 5, 647 
N.E.2d 136.
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The Commission’s decision to approve a Stipulation provision that violates 

Commission precedent is unreasonable.  First, the Commission’s decision is not supported 

by the record from this case.  Second, such treatment is contrary to the Commission’s 

holding on this subject.  The Commission has ruled that deferrals should not be excluded 

from an electric utility’s ROE for the purposes of the SEET.102  For these reasons, the 

Commission should grant rehearing on this issue.

B. The Commission erred in deciding the FirstEnergy ESP 3 
Proposal is  “More Favorable in the Aggregate as Compared to 
the Expected Results that Would Otherwise Apply Under [an 
MRO],” in Violation of R.C. 4928.143(C)(1).

Ohio law requires that when the Commission evaluates the record evidence in this 

case it must make a determination as to whether, in the aggregate, the ESP is more 

favorable than the expected outcome from an MRO.  The Commission unreasonably 

determined that FirstEnergy’s proposal passed this test.  

R.C. 4928.143(C)(1) states:

The burden of proof in the proceeding shall be on the electric 
distribution utility.  The commission shall issue an order under this 
division for an initial application under this section not later than 
one hundred fifty days after the application’s filing date and, for 
any subsequent application by the utility under this section, not 
later than two hundred seventy-five days after the application’s 
filing date.  Subject to division (D) of this section, the commission 
by order shall approve or modify and approve an application 
filed under division (A) of this section if it finds that the electric 
security plan so approved, including its pricing and all other 
terms and conditions, including any deferrals and any future 
recovery of deferrals, is more favorable in the aggregate as 
compared to the expected results that would otherwise apply 
under section 4928.142 of the Revised Code.  Additionally, if the 
commission so approves an application that contains a surcharge 
under division (B)(2)(b) or (c) of this section, the commission shall 
ensure that the benefits derived for any purpose for which the 

                                                
102 In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for 
Administration of the Significantly Excessive Earnings Test under Section 4928.143(F), Revised Code, and 
Rule 4901:1-35-10, Ohio Administrative Code, Case No. 10-1261-EL-UNC, January 11, 2011 Opinion and 
Order at 31.



37

surcharge is established are reserved and made available to those 
that bear the surcharge. Otherwise, the commission by order shall 
disapprove the application. (Emphasis added).

The Commission analyzed both the quantitative and qualitative factors in reaching its 

conclusion.103  The Commission’s decision, however, is wrong in the following respects. 

1. The Commission erred in finding that the ESP is more 
favorable in the aggregate for customers than an MRO 
under a quantitative analysis.

The Commission, in reviewing the quantitative factors, concluded that the RTEP 

costs that will not be recovered from customers should not be reflected as a benefit of the 

ESP 3.  This decision is correct and consistent with arguments made by OCC, Citizen 

Power, Staff, AEP Retail, NOPEC and NOAC.104  The Commission stated:

Although the Companies’ witness Ridmann testified that a credit 
reflecting the estimated RTEP costs that will not be recovered from 
customers should be reflected as a quantitative benefit of the ESP 3, the 
Commission agrees with Staff witness Fortney, OCC/CP, NOPEC/NOAC, 
and AEP Retail that the benefit of this credit was a result of the 
Commission's decision in the ESP 2 Case and cannot be considered a 
benefit of the ESP 3 to be reflected in the ESP v. MRO analysis.105

The only other quantitative factor that the Commission considered in its review of 

FirstEnergy’s proposal was the treatment of Rider DCR costs under an ESP and an MRO.  

In concluding that the ESP 3 was more favorable in the aggregate than an MRO, one 

aspect of that conclusion required the Commission to determine that the Rider DCR costs 

and costs to be recovered through distribution rate filings, under an MRO scenario, would 

be a wash.106  OCC and Citizen Power take exception to the Commission’s treatment of 

Rider DCR and other quantitative benefits as discussed below.

                                                
103 Order at 55-57 (July 18, 2012).

104 Order at 55 (July 18, 2012).

105 Order at 55 (July 18, 2012).

106 Order at 55-56 (July 18, 2012).
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a. The Commission erred by concluding that the costs of 
Rider DCR and costs of a distribution rate case are a 
wash for customers.

The Commission unreasonably decided that the costs of Rider DCR and costs of a 

distribution rate case would be a wash.  The Commission in its Order stated:

Nevertheless, the Commission also notes that Staff witness Fortney 
testified that costs to consumers of Rider DCR, which are included 
in FirstEnergy witness Ridmann’s ESP analysis, and the costs of a 
distribution rate case, which are included in FirstEnergy witness 
Ridmann’s MRO analysis, would simply be a wash (Staff Ex. 3 at 
4-5).  The Commission agrees with Staff witness Fortney that these 
costs should be considered substantially equal and removed from 
the ESP v. MRO analysis.  Upon the removal of these costs, as 
well as the RTEP credit, the Commission finds that, quantitatively, 
the ESP 3 is better in the aggregate than an MRO by $21.4 million 
(Staff Ex. 3 at 5).107

There are several problems for customers with the Commission’s conclusion.

First, $405 million to be collected through Rider DCR and projected distribution 

base rate case rate relief during the term of the ESP 3 are not a wash.  According to the 

Utilities’ own testimony, Rider DCR contained in the Stipulation is less beneficial to 

customers (i.e., more costly to customers) than if the Utilities sought to increase rates 

through a fully litigated distribution rate case.108  Utilities’ witness Ridmann’s WRR 

Attachment 1 lists collection from customers of $405.0 million over two years through 

Rider DCR whereas the same attachment lists the collection of $376.0 million if 

FirstEnergy filed a separate distribution rate case.  According to witness Ridmann, the 

$29.0 million net cost attributed to this element of the ESP in comparison to the MRO is 

                                                
107 Order at 55-56 (July 18, 2012).

108 FirstEnergy Hearing Ex. No. 3, Direct Testimony of William Ridmann at WRR-1 (April 13, 2012).
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due to the lag in distribution cost recovery because of two assumed distribution rate cases 

with dates certain of August 2013 and 2014, respectively.109

As OCC witness Gonzalez pointed out in his direct testimony, this is a 

conservative estimate of savings attributed to the result of an MRO, as a distribution rate 

case would afford all parties and the PUCO an extensive period to review any rate 

increase request, including inquiries in discovery, the consideration of expert testimony, 

and the presentation of argument by all affected persons to assure that the resulting 

distribution rates approved by the Commission are just and reasonable.110  In the past, 

such a deliberative process -- under the comparatively strict statutory formula for rate 

cases in R.C. 4909.15 -- has most often led to a reduction of the Utilities’ original rate 

increase request.  The distribution rate case filed in 2007 -- the first in a decade for each 

company -- requested $340 million in annual rate increases.  The Commission awarded 

just $137 million in annual rate increases.111  And even that increase included amounts 

not normally awarded in rate cases according to standard regulatory principles and 

practices.112

                                                
109 FirstEnergy  Hearing  Ex. No. 3, Direct Testimony of William Ridmann at 18 (April 13, 2012).  Both 
Companies’ witness Ridmann in his Supplemental Testimony (page 7) and Staff witness Fortney in his 
Prefiled Testimony (page 5) cite the Commission’s December 14, 2011 Opinion and Order in the AEP ESP 
cases (11-346 and 11-348) to dismiss the regulatory lag dollar impacts in Attachment WRR-1 to 
FirstEnergy Hearing Ex. No. 3.  They fail to mention, however, that the Commission rescinded that order in 
its February 23, 2012 Entry on Rehearing where the Commission stated (on page 12), “[t]hus, we find that 
the Stipulation must be rejected and the application, as modified by the Stipulation, must be disapproved.”

110 R.C. 4909.15.  See also Tr. Vol. II at 265 (Fortney) (June 5, 2012) (In this respect, witness Fortney 
personally agrees with witness Gonzalez regarding rate cases. “I like rate cases. I believe that that’s what 
the Commission staff, especially the utility department of the Commission staff, does best.”).

111 In re FirstEnergy 2007 Distribution Rate Case, Case No. 07-551-EL-AIR, Order at 48, paragraph (23) 
(January 21, 2009).

112 OCC Hearing Ex. No. 11, Direct Testimony of Wilson Gonzalez at 22-23 (May 21, 2012) citing In re 
FirstEnergy RCP Case, Case No. 05-1125-EL-ATA, Opinion and Order at 9 (January 4, 2006).  The 05-
1125 Order stated:

[W]e find that exigent circumstances exist to deviate in a controlled way from the above 
stated public utility regulatory principles.  * * *  We are mindful that such deferrals must 
be scrutinized to assure that the costs to be deferred are reasonable, appropriately 
incurred, clearly and directly related to specifically necessary infrastructure 
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In addition, to suggest, as the PUCO Staff has done, that “in the long run”113 the 

Utilities would recover an equivalent of the same costs under the DCR or through 

distribution rate proceedings, is disingenuous.  The ESP 3 term is for two years.  The 

DCR Rider caps provide the Utilities with the opportunity to recover from customers 

$405 million over that two-year period.  The ESP versus the MRO test is not an “over the 

long run” analysis, and Mr. Ridmann’s direct testimony most accurately makes the point 

that the quantitative assessment of the DCR is that it is detrimental to FirstEnergy’s 

customers.  The DCR significantly contributes to the determination that the ESP is not 

more favorable in the aggregate than an MRO, and the Commission should have rejected 

or modified the Stipulation in this case.   

Finally, the Commission is inconsistent in its analysis.   In the quantitative 

analysis, the Commission relies on a mistaken comparison that “these costs [Rider DCR 

and the authorized revenue requirement from a hypothetical distribution rate case] should 

be considered substantially equal * * *.”114  In the qualitative analysis, the Commission 

turns around and considers the “continuation of the distribution rate increase stay-out” as 

a benefit of the FirstEnergy proposal.  If the $405 million cost of Rider DCR is 

considered equal to a distribution rate case, then that conclusion should prevent the 

                                                                                                                                                
improvements and reliability needs of the Companies, and in excess of expense amounts 
already included in the rate structures of each of the Companies.  We will approve the 
deferral concept in this case premised upon the understanding that the expenses related to 
infrastructure improvement and the increased expenses for maintenance of infrastructure 
and reliability will yield necessary improvements that otherwise would have been 
realized, for company financial reasons, over a much longer period of time.

(Emphasis added.)  This 2006 Order resulted in the increased distribution rates above those that would have 
otherwise been approved in the 2007 distribution rate case.  In re FirstEnergy 2007 Distribution Rate Case, 
Case No. 07-551-EL-AIR, Order, at 11 (January 21, 2009).  No claim of “exigent circumstances” has been 
made that would provide similar increases in a newly filed rate case.

113 Staff Hearing Ex. No. 3, Direct Testimony of Robert Fortney at 5 (May 7, 2012).

114 Order at 56 (July 18, 2012).
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Commission from finding a FirstEnergy is agreeing to distribution rate case stay-out.  

The Commission has unreasonably sought to extract value from Rider DCR in both its 

quantitative and qualitative analysis of the Utilities’ proposal.  

The Commission has unreasonably concluded that an ESP is more favorable in 

the aggregate than the expected results under an MRO on the basis of its removal of the 

RTEP issue from consideration and considering Rider DCR and distribution rate relief a 

wash.115  The Commission concluded that the ESP was more favorable by 21.4 million,116

which is comprised by the PIPP discount ($10.4 million), fuel fund contributions ($9.0 

million) and economic development contributions ($2.0 million).117  The Commission 

erred by failing to discuss the relative value of any of these components that led to the 

Commission’s conclusion.  OCC and Citizen Power on brief argued why these 

components should not be considered benefits in a quantitative analysis in the ESP versus 

MRO test, and the rationale supporting OCC and Citizen Power’s position is discussed 

below.

b. The Commission erred by concluding that the PIPP 
auction benefit supports the ESP over an MRO, in 
violation of state policy pursuant to R.C. 4928.02.

The Stipulation provides for separate treatment of PIPP customers by carving out 

their load and sole-sourcing their generation supply through a contract with FES at a 6 

percent discount from the price to compare for these customers.118  The Commission has 

considered this a benefit of the ESP.  The Commission stated:

Additionally, the Commission notes in response to OCC/CP’s 
arguments that the six percent discount for PIPP customers is not a 

                                                
115 Order at 55-56 (July 18, 2012).

116 Order at 56 (July 18, 2012).

117 FirstEnergy Hearing Ex. No. 3, Direct Testimony of William Ridmann at WRR-1 (April 13, 2012).

118 Stipulation at 9-10 (April 13, 2012).
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benefit and that FES should not have been given the sole 
opportunity to bid on this load, that the Commission previously 
rejected these arguments in the ESP 2 Case. ESP 2 Case, Opinion 
and Order (Aug. 25, 2010) at 33.  Further, as in the ESP 2 Case, 
the Commission notes that ODOD continues to retain its authority 
to competitively shop the aggregated PIPP load if a better price can 
be obtained. Section 4928.54, Revised Code. Thus, as in the ESP 
2, the six percent discount to be provided to PIPP customers 
represents the minimum discount during the proposed ESP 3, and a 
better price may be obtained by ODOD through a competitive 
bid.119

This conclusion is wrong.

First, consideration of this issue in the ESP 2 does not pass muster.  In the ESP 2 

Case, OCC was the only entity making this argument, and was criticized by the 

Commission for not having any evidence that CRES providers would be interested in 

serving this load.  However, in this case, AEP Retail,120 IGS, RESA and Direct Energy 

have indicated an interest in serving the PIPP load.121  That is evidence that was not on 

the record in the ESP 2 Case.

In addition, the Commission has fallen back on its argument that ODOD under the 

law can conduct a competitive bid to serve the PIPP load.  However, in her dissenting 

opinion, Commission Roberto makes a compelling argument against the majority’s 

position on this issue.  Commissioner Roberto states:

The majority notes that the Ohio Department of Development is 
authorized to bid out this load – as it has been for more than a 
decade but has not exercised this authority.  Relying on the 
Department of Development to inject competition when the 
remainder of the load is going to auction is nonsensical.  This 
solution adds a layer of complexity on an agency which has no 
reason to have expertise in running electricity auctions. 
Contracting with an affiliated company for an un-bid contract to 

                                                
119 Order at 56 (July 18, 2012).

120 AEP Retail Initial Brief at 9-11 (June 22, 2012).

121 OCC Hearing Ex. No. 11, Direct Testimony of Wilson Gonzalez at Attachment 3 (May 21, 2012). 
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serve PIPP customers provides ambiguous benefits to ratepayers, is 
not in the public interest, and undermines market development.

While no party has disputed that ODOD has the authority under the law to serve this load 

though a competitive bid, in reality the likelihood that ODOD would exercise its 

authority is extremely remote.  Therefore, it was unreasonable for the Commission to rely 

on the ODOD authority to justify the Utilities’ actions in this case -- entering into an un-

bid bilateral contract with its affiliate to serve the PIPP load.

The PIPP provision of the Stipulation also violates the state policies established in 

R.C. 4928.02.  The favoritism shown to FirstEnergy’s affiliate under the Stipulation fails 

to ensure a diversity of electric suppliers.122  This particular Stipulation provision also 

fails to encourage market access for cost effective supply. 123 And the continuation of this 

same provision from the ESP 2 Case hinders the emergence of competitive electricity 

markets.124  It also raises concerns with regard to market power because other providers 

are denied the opportunity to compete for the load because the affiliate has been given the 

load through an awarded un-bid contract.125

Finally, one attribute that the ESP 3 Case has over the ESP 2 Case is time.  This 

point was made by RESA and Direct Energy in their Initial Brief.  RESA and Direct 

Energy stated:

Thus, FirstEnergy, following a Commission decision in this case, 
has plenty of time to conduct a simple RFP asking if any supplier 
was willing to contract for more than a 6% discount.  An RFP 
would establish a true, proven worth of the exclusive contract for 
the PIPP load.  The proposed contract between FirstEnergy and  its 
affiliate cannot be considered an arms-length negotiation.126

                                                
122 R.C. 4928.02(C).

123 R.C. 4928.02(D).

124 R.C. 4928.02 (G).

125 R.C. 4928.02 (I).

126 RESA and Direct Energy Initial Brief at 7 (June 22, 2012).
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Because the delivery of the PIPP service is not slated to begin until June 1, 2014, there 

was ample time for the Utilities to conduct a competitive bid to serve the PIPP load and 

determine if the speculative benefit relied on by the Commission could be justified.127  

The Commission failed to use the available time to competitively bid the PIPP load to 

ascertain whether the discount derived from FirstEnergy’s affiliate is the best offer 

available for serving those customers.    

For all the above reasons, the Commission erred by finding the PIPP provision of 

the Stipulation contributed to concluding that the ESP 3 is more favorable in the 

aggregate than an MRO.  Therefore, the Commission should grant rehearing.

c. The Commission erred by not recognizing the low-
income fuel funds are an indirect benefit for 
FirstEnergy, and should have been excluded as a 
quantitative benefit of the ESP 3.

The Commission Order failed to address this issue in analysis of the ESP 3 versus 

MRO test. In our Joint Brief, OCC and Citizen Power challenged the inclusion of fuel 

funds in the quantitative calculation because, except for the administrative fees absorbed 

from the Utilities’ contribution, the remaining fuel fund (90%) is actually an indirect 

benefit to the Utilities.128  OCC and Citizen Power pointed out in the Joint Initial Brief 

that any consideration of the Utilities’ contribution to a fuel fund as a quantitative or 

qualitative benefit must be diluted because of the indirect benefit the Utilities derived 

from receiving fuel fund dollars back for low-income bill payment assistance.129  

Therefore, the Commission should not consider the Utilities’ contribution to a fuel fund 

as a quantitative or qualitative benefit of the ESP 3 Case.

                                                
127 Order at 56 (July 18, 2012).

128 Joint Initial Brief at 56-57 (June 22, 2012) ($4,050,000 of the annual fuel fund contribution of 
$4,500,000 should be considered an indirect benefit for FirstEnergy.).

129 Tr. Vol. I (Ridmann) at 57 (June 4, 2012).
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For all the reasons argued above, the quantitative analysis demonstrates that, in 

the aggregate, the ESP is not more favorable than an MRO.  Therefore, the Commission 

should grant OCC’s and Citizen Power’s Application for Rehearing in this case.

2. The Commission erred by concluding that the ESP is 
more favorable in the aggregate for customers than an 
MRO under a qualitative analysis. 

In concluding that the Utilities’ proposal is more favorable in the aggregate than 

the expected results under an MRO, the Commission relied on several qualitative factors.  

The statutory test is supposed to be a protection for customers.  In its use of qualitative 

factors to justify an electric security plan, the PUCO has nullified that protection.  The 

Commission stated: 

Further, the Commission finds that the proposed ESP 3 is more 
favorable qualitatively than an MRO.  The Commission finds that 
the additional qualitative benefits of an ESP, which would not be 
provided for in an MRO, include [a] modification of the bid 
schedule to provide for a three-year product in order to capture 
current lower market-based generation prices and blend them with 
potentially higher prices in order to provide rate stability; [b] 
continuation of the distribution rate increase "stay-out" for an 
additional two years to provide rate certainty, predictability, and 
stability for customers; [c] continuation of multiple rate options 
and programs to preserve and enhance rate options for various 
customers provided in the ESP 2; and * * *.  [d] Further, the 
Commission finds that the additional benefits provided via the 
Stipulation to interruptible industrial customers, schools, and 
municipalities, [e] as well as shareholder funding for assistance to 
low-income customers, also make the proposed ESP 3 more 
favorable qualitatively than an MRO.130

OCC and Citizen Power have argued that the qualitative benefits are illusory.  These 

items should not have been considered benefits when the Commission analyzed the 

benefits of the ESP 3 compared to an MRO.  Therefore, the Commission erred by relying 

                                                
130 Order at 56 (July 18, 2012).
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on the qualitative benefits of the ESP 3 in determining it to be more favorable in the 

aggregate than an MRO.

a. It was unreasonable for the Commission to modify the 
bid schedule for a three-year product in order to 
capture current lower generation prices and blend those 
with potentially higher prices in order to provide rate 
stability as a purported benefit for customers.

As argued supra, the three-year auction product is not a qualitative benefit to 

FirstEnergy’s customers, and should not have been included as a qualitative benefit by 

the Commission as part of the ESP versus MRO test.  This position was also supported 

by Commissioner Roberto in her dissenting opinion.131  The Commission should not have 

considered the three-year auction product a benefit of the ESP, and should therefore grant 

rehearing.

b. In consideration of the $405 million delivery capital 
rider spending authorized in the ESP 3, it was 
unreasonable for the Commission to consider the 
distribution rate increase “stay-out” for an additional 
two years of the ESP 3 to provide rate certainty, 
predictability, and stability as a purported benefit for 
customers.

As argued supra, under the Stipulation FirstEnergy will be allowed to collect costs 

associated with investments in enhanced distribution service through Rider DCR up to 

$195 million and $210 million in years one and two of the ESP 3, respectively, or $405 

million in total.132  Customers will see an increase in collections through the Rider DCR 

between ESP 2 and ESP 3 of up to $45 million.133  The Commission determined that the 

Rider DCR Costs and the anticipated result under distribution rate cases to be 

                                                
131 Order, Dissenting Opinion of Commissioner Cheryl L. Roberto at 1-2 (July 18, 2012).

132 OCC Hearing Ex. No. 4.

133 OCC Hearing Ex. No. 4.
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“substantially equal.”134  In light of the PUCO authorized $405 million in DCR spending 

during the term of the ESP 3, it was unreasonable for the Commission to endorse this 

misleading characterization that there is a benefit of the Stipulation in a distribution rate 

freeze during the ESP 3.  Therefore, the Commission erred by considering a distribution 

rate case “stay-out” as a qualitative benefit to consumers when comparing the ESP to an 

MRO.

In order for the Commission to have found a rate case “stay-out,” to be a benefit 

of the ESP 3, the Commission should have denied the Utilities cost recovery through 

Rider DCR, and instead, the Commission should have instructed the Utilities to file for 

rate relief if it was justified.  This position was also supported by Commissioner Roberto 

who stated:

Finally, the Companies have a remedy for cost recovery for 
prudent distribution system investments in the form of a 
distribution rate case.  If the Companies require additional 
resources, they may file requests under traditional rate-making 
processes.135

As argued previously, the rate case process -- with its more defined formula -- is more 

favorable for customers than allowing distribution rate increases in ESP cases., The 

Commission erred by including the rate case “stay out” as a qualitative benefit of the ESP 

3, and therefore should grant rehearing on this issue.

c. The Commission erred by deciding that the 
preservation of the economic load response rate was a 
qualitative benefit of the ESP proposal for customers.

The Commission unreasonably decided that preservation of the ELR rate was a 

qualitative benefit of the ESP 3.136  As argued supra, the ELR and OLR rate options 

                                                
134 Order at 55-56 (July 18, 2012).

135 Order at Dissenting Opinion of Commissioner Cheryl L. Roberto page 5 (July 18, 2012).

136 Order at 56 (July 18, 2012).
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should not be considered a benefit for residential customers because of the disparate cost 

payment treatment.  Furthermore, the Commission’s Order in this case lacks compelling 

support.137  A review of Mr. Ridmann’s direct testimony, will demonstrate that there was 

no substantive discussion of this issue and the substance of the qualitative benefit being 

touted.  An argument exists that ELR rate option is not exclusive to an ESP.  Under an 

MRO there could be rate offers incentivizing customers to reduce their peak load 

consumption.  Therefore, it was inappropriate for the Commission to consider the 

preservation of the ELR rate option as a qualitative benefit as part of an ESP versus MRO 

analysis.

d. It was unreasonable for the Commission to consider the 
additional benefits provided via the Stipulation to 
interruptible industrial customers, schools, and 
municipalities as a benefit of the ESP.

As stated previously, customers pay for the costs of the energy efficiency and 

peak demand response programs (e.g. interruptible programs).  To the extent interruptible 

programs are successful, customers are asked to pay for the Utilities’ alleged lost 

distribution revenues.  Where customers are rewarded for the benefits to be derived from 

these programs is in the reduced demand for capacity, and theoretically, the reduced cost 

of the capacity, as a result of the energy efficiency or peak shaving brought about by 

these programs.  However, the Utilities bid only36 MW of energy efficiency resources 

into the PJM 2015/16 BRA auction on May 7, 2012.  This was below the 65 MW 

identified by the Utilities that could have been bid.  And significantly below the 339 MW 

that the Sierra Club stated the Utilities should have bid into the auction to protect 

customers’ rates.   In fact, the Utilities filed their portfolio plan on July 31, 2012, and 

                                                
137 The Commission Order at 56 cites Staff Ex. No. 3 (Mr. Fortney’s direct testimony) at 3-4, Mr. Fortney’s 
testimony at 3-4 merely references Companies’ witness Ridmann’s testimony without citation.  At Mr. 
Ridmann’s testimony at 5 he discusses the ELR rate with regards to the preservation of certain rate options.
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they estimated in said filing that by 2015, the plan will yield 658.3 MWs (or 460.3 MWs 

minus the large Mercantile projects).138  

Sierra Club witness Neme estimated a lost revenue opportunity for not bidding the 

additional energy efficiency at from $22-$39 million (meaning customers will pay too 

much).139  Witness Neme has also estimated the additional capacity costs for the ATSI 

zone of not bidding the incremental energy efficiency at the base residual auction at $600 

million--of which a significant portion of that cost will be borne by the Utilities’ 

customers.140  Because of the failure of the Utilities to adequately bid an appropriate level 

of energy efficiency resources into the base residual auction, the Commission should 

have rejected the interruptible program as a qualitative benefit of the ESP.

e. The Commission erred by concluding shareholder 
funding for assistance to low-income customers should 
also be recognized as a qualitative benefit of the ESP 3.

The Commission found the shareholder funding for bill payment assistance to be 

a qualitative benefit of the ESP 3.  The Stipulation provides $9 million during the term of 

the ESP 3 for funding a fuel fund to assist low-income customers141

But including this funding as a benefit fails to recognize the indirect benefit the 

Utilities receive from the fuel fund contribution.  It was argued by OCC and Citizen 

Power that this funding is predominantly a benefit to the Utilities because the assistance 

means that the Utilities will receive the assistance back in the form of revenues by 

enabling bill payments.  Therefore, it should have been excluded from the Commission’s 

qualitative analysis.  

                                                
138 Case No. 12-2190-EL-POR. See attached OCC Table 1.

139 Sierra Club Hearing Ex. No. 5, Direct Testimony of Christopher Neme at 13 (May 21, 2012).

140 Id. at 15.

141 Stipulation at 40-41 (April 13, 2012).
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For all these reasons, the Commission should not have concluded that the ESP, in 

the aggregate, was more favorable than the anticipated results of an MRO under the 

qualitative analysis.  The PUCO should grant rehearing. 

C. The Commission Erred by Approving the Utilities’ Unjust and 
Unreasonable Standard Service Offer Proposal in Violation of 
R.C. 4905.22

The PUCO is a creature of statute, and as such does not have the authority to act 

beyond the authority provided under Ohio law.142  Ohio law requires the Commission to 

assure that public utilities’ charges for service are just and reasonable.  R.C. 4905.22 states:

Every public utility shall furnish necessary and adequate service and 
facilities, and every public utility shall furnish and provide with respect to 
its business such instrumentalities and facilities, as are adequate and in all 
respects just and reasonable. All charges made or demanded for any 
service rendered, or to be rendered, shall be just, reasonable, and not 
more than the charges allowed by law or by order of the public utilities 
commission, and no unjust or unreasonable charge shall be made or 
demanded for, or in connection with, any service, or in excess of that 
allowed by law or by order of the commission. (Emphasis added).

By approving the ESP 3, the Commission has violated Ohio law and authorized 

FirstEnergy to implement charges that are unjust and unreasonable.

The Utilities have promoted their ESP 3 Case as an “extension” of their ESP 2.143  

This, however, is a mischaracterization of the Stipulation’s affect.  The Utilities’ proposal 

not only extends certain provisions of the ESP 2, but the proposal also modifies the ESP 

2 through the laddering provisions of the three-year auction process that will blend the 

lower generation costs from the last year of ESP 2 (June 1, 2013 through May 31, 2014) 

and the fist year of ESP 3 (June 1, 2014 through May 31, 2015) with the higher 

anticipated generation prices from year 2 of the ESP 3 (June 1, 2015 through May 31, 

                                                
142 See, e.g., Canton Storage and Transfer Co. v. Public Util. Comm. (1995), 72 Ohio St.3d 1, 5, 647 
N.E.2d 136.

143 Application at 1 (April 13, 2012).
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2016).  As argued supra, there is harm to FirstEnergy’s SSO customers during the ESP 2 

case as a result of the Commission’s approval of the Utilities’ ESP 3.  

AEP Retail argued that these planned nominally lower rates from the ESP 2 

period will be replaced by nominally higher rates that will be blended with the new 

higher costs from the ESP 3 period.  It is unjust and unreasonable for the Commission to 

alter the benefit of the bargain from the ESP 2 Case, and replace it with higher generation

rates from the ESP 3 period.  Moreover, under R.C. Chapter 4903, the process for 

modifying the ESP 2 would have included a timely filed application for rehearing and, 

barring a change on rehearing, an appeal to the Supreme Court of Ohio.  That didn’t 

happen as part of how the PUCO has now (unlawfully) changed its ESP 2 Order.  

Furthermore, the higher costs must be paid for up front when the ESP 2 rates are 

blended with the higher rates from the 2015/2016 year.144  Commissioner Roberto made a 

similar point in her dissenting opinion by stating:

To achieve any benefit, we must assume that a bidder for a three-
year product will capture all of the benefit of the prices provided 
by the one-year product and offer them back to the customers and, 
in addition, offer a lower price than they would otherwise for the 
product covering years two and three. There is nothing in the 
record to suggest that this will be true. In fact, the only suggested 
benefit is averaging the lower prices (which customers would 
already receive) with the anticipated higher prices – in essence 
simply paying ahead for the ability to experience less of a price 
change on June 1, 2014.145

Not only are the generation costs to consumers uncertain going forward in this case, but 

the laddering of a three-year auction product that blends the lower generation rates from 

2013-2015 harms SSO customers under FirstEnergy’s ESP 2 Case.  This result is unjust 

                                                
144 AEP Retail Reply Brief at 9 (June 22, 2012).

145 Order, Dissenting Opinion of Commissioner Cheryl L. Roberto at 2 (July 18, 2012).
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and unreasonable.  Therefore, the Commission should grant OCC’s and Citizen Power’s 

Application for Rehearing.

D. The Commission erred by approving FirstEnergy’s corporate 
separation plan as part of the ESP 3 Stipulation—a result that 
does not provide Ohioans with the intended result under law of 
promoting fair electric competition.

The Commission erred by approving FirstEnergy’s corporate separation plan as 

part of the ESP 3 Proposal.  OCC shares the concerns of Commissioner Roberto that “the 

Commission should not be eager to re-approve and extend the Companies’ current 

corporate separation plan without a more deliberate review.”146

Corporate separation is essential for fair competition.  R.C. 4928.17, in numerous 

subsections, refers to the “competitive advantage and abuse of market” that the law seeks 

to prevent through the filing of a corporate separation plan.  In subsection (A)(2), the 

Commission is tasked with evaluating a corporate separation plan to determine if it 

“satisfies the public interest in preventing unfair competitive advantage and preventing 

the abuse of market power.”  Additionally, the Commission must determine under 

subsection (A)(3) whether the plan is sufficient to ensure that the utility will not extend 

any “undue preference or advantage” to its affiliate. Section (B) of the statute requires the 

PUCO to adopt rules regarding corporate separation that include limitations on affiliate 

practices “to prevent unfair competitive advantage.”

R.C. 4928.02(H) also conveys this theme, but uses slightly different terminology.  

It establishes, as one of the state policies, ensuring effective competition by avoiding 

anticompetitive subsidies flowing from a non-competitive retail service to a competitive 

retail service.  This is one of the state policies the PUCO must ensure is effectuated under 

R.C. 4928.06.

                                                
146 July 18 Order, Dissenting Opinion at 6.



53

The corporate separation plan that the Commission is again approving in this case 

was filed on June 1, 2009, in Case No. 09-462-EL-UNC.  To date, FirstEnergy’s 

corporate separation plan has eluded the in-depth review and analysis that the law 

contemplates.  The Commission has never determined that FirstEnergy’s corporate 

separation plan meets the requirements of the law (R.C. 4928.17) as mandated by R.C. 

4928.17(C).147  Instead, FirstEnergy’s corporate plan has only been considered based on 

the criteria for reviewing a settlement in PUCO cases—a three-part standard that gives 

deference to the package of stipulated terms as opposed to scrutiny to the individual 

element of corporate separation.  The Commission’s approval of a corporate separation 

plan without the review and determination mandated by R.C. 4928.17 is unlawful.    

FirstEnergy’s corporate separation plan must be reviewed by the Commission 

now to determine whether that plan is meeting the intent of the statute.  OCC presented 

evidence at hearing that is indicative of the existing plan not satisfying R.C. 

4928.17(A)(2) and/or (3).148  Accordingly, it was unlawful for the Commission to re-

approve FirstEnergy’s corporate separation plan without determining whether the plan 

met the requirements of the law mandated in R.C. 4928.17.  

As a result and pursuant to R.C. 4928.17(D), the Commission should rehear this 

issue and reject the approval of FirstEnergy’s corporate separation plan.  A rehearing 

should be held to provide OCC, Citizen Power and other interested parties with the 

                                                
147 R.C. 4928.17(C) provides that “The commission shall issue an order approving or modifying and 
approving a corporate separation plan under this section, to be effective on the date specified in the order, 
only upon findings that the plan reasonably complies with the requirements of division (A) of this section 
and will provide for ongoing compliance with the policy specified in section 4928.02 of the Revised Code. 
However, for good cause shown, the commission may issue an order approving or modifying and 
approving a corporate separation plan under this section that does not comply with division (A)(1) of this 
section but complies with such functional separation requirements as the commission authorizes to apply 
for an interim period prescribed in the order, upon a finding that such alternative plan will provide for 
ongoing compliance with the policy specified in section 4928.02 of the Revised Code.”

148 See Joint Initial Brief by OCC and Citizen Power at pp. 3, 22-24.
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opportunity to raise specific objections and propose modifications to the corporate 

separation plan in order to ensure compliance with R.C. 4928.17 and the Commission’s 

rules—in the interest of fair electric competition for Ohioans.

E. The Commission Erred by Violating the Due Process Rights of 
the Non-Signatory Parties In This Case.

1. The Commission-approved timeline for this case was 
inadequate and prejudiced the non-signatory parties in 
this case.

The Utilities’ desire to expedite this case—that affects 1.9 million consumers—

through the PUCO’s hearing process does not comport with Ohio law.  Ohio law 

establishes 275 days as the period of time for the Commission to review an ESP filing.149  

While the law provides for a 275-day period to review an ESP plan, the procedural 

schedule in this case allowed only 52 days.150  In the rush to conclude this proceeding, the 

Commission denied non-signatory parties their rights for meaningful participation in this 

proceeding, including their right for ample discovery under R.C. 4905.082.  This error 

unfairly prejudiced the non-signatory parties.

The Commission supported its timeline in this case.  The Commission stated:  

“The time period is not an unusually brief length of time between the filing of a 

stipulation and the hearing in an SSO proceeding.”151  That is unreasonable.  The 

Commission’s statement is made without citation and fails to recognize the resource 

limitations of certain parties in the case or the fact that other major PUCO cases were 

                                                
149 R.C. 4928.143(C)(1).

150 Entry at 2 (April 19, 2012).

151 Order at 47 (July 18, 2012).
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going on during the same period of time.  Those two points were made by Commissioner 

Roberto in her dissent.152

The short timeline did not come close to the time allotted under R.C. 

4928.143(C)(1).153  Allowing just 52 days between the filing of the Application and the 

commencement of the evidentiary hearing unduly prejudiced the non-signatory parties.

Furthermore, the rationale given by the Utilities for expediting the procedural 

schedule was not sufficient for the Commission to adhere to FirstEnergy’s request for an 

expedited schedule.  This view was shared by Commissioner Roberto who observed: 

[T]he urgency that seemed to accompany this matter seems out of 
proportion to any real need to act.  The ESP 2 is in effect until May 
31, 2014.  The Commission has up to 275 days after an application 
is filed to act.154

This point is especially true given that the Utilities’ primary reason for needing an 

expedited process – for bidding demand response resources and PJM-qualifying energy 

efficiency resources into the 2015/2016 PJM Base Residual Auction commencing on 

May 7, 2012 – was invalidated by the original procedural schedule setting the hearing for 

May 21, 2012, fifteen days after the auction.  

For all the reasons stated above, the non-signatory parties were prejudiced by the 

expedited procedural schedule in this case.  The Commission should thus grant rehearing 

on this issue. 

                                                
152 Order, Dissenting Opinion of Commissioner Cheryl L. Roberto at 7 (July 18, 2012).

153 It is noteworthy that parties had just 31 days longer to prepare for the hearing than to brief it.

154 Order, Dissenting Opinion of Commissioner Cheryl L. Roberto at 7 (July 18, 2012).
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2. The Commission’s rulings affected intervention in 
contravention of Ohio Law. 

Another deficiency in the procedural schedule relates to intervention.  The 

Commission’s finding disregards the concerns raised by OCC and Citizen Power, 

regarding an open and transparent process where all interested parties can participate..  

The Commission stated:  “No party was denied intervention, and intervention out of time 

was granted to a party that missed the deadline to intervene.  Entry (May 15, 2012) at 

2.”155

Concomitant with its Application, FirstEnergy filed a motion for waiver of several 

rules, including Ohio Adm. Code 4901:1-34-06.156  Section (B) of the rule provides that 

“[i]nterested persons wishing to participate in the hearing shall file a motion to intervene 

no later than forty-five days after the issuance of the entry scheduling the hearing, unless 

ordered otherwise by the commission, legal director, deputy legal director, or attorney 

examiner.”  FirstEnergy had asked that interested persons be able to intervene within only 

seven days from the filing of the Application.157  Given that FirstEnergy requested an 

expedited ruling,158 the Attorney Examiner needed to wait seven days before ruling on 

the waivers, to ensure that there were no objections.159

On April 19, 2012 – six days after the Application was filed and the day before 

responses to the waiver request were due160 – the Attorney Examiner issued the first 

procedural Entry essentially granting FirstEnergy’s request regarding intervention.  The 

                                                
155 Order at 47 (July 18, 2012).

156 FirstEnergy Motion for Waiver at 5 (April 13, 2012). 

157 Id.

158 Id. at 2.

159 Ohio Adm. Code 4901-1-12(C).

160 Although the Consumer Advocates and Direct Energy Services, et al. had filed separate memoranda 
contra the request for waivers before the April 19 Entry was issued, AEP Retail Services made a timely 
filing opposing the waivers on April 20, 2012, the day after the Entry.
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Entry gave interested persons seven days from the date of the Entry – rather than the 45 

days provided under the rules – to file a motion to intervene.161  This unduly short 

timeframe may have deterred some interested persons from participating in this 

proceeding.162

Further complicating the unduly short time frame authorized by the Commission 

for parties to intervene, was the lack of notice regarding FirstEnergy’s Application.  The 

Utilities requested a waiver from their obligation to provide notice of their Application 

through newspaper publication.163  Despite the Utilities’ statement they would publish 

notice as ordered by the Attorney Examiner, the Attorney Examiner granted this waiver 

request by Entry dated April 25, 2012, and did not order FirstEnergy to publish a 

newspaper notice as contemplated by Ohio Adm. Code 4901:1-35-04 (B). Notice is a 

critical component of due process protections, and was summarily dismissed by the 

Attorney Examiner in this case.

For these reasons, the Commission should grant OCC’s and Citizen Power’s 

Application for Rehearing. 

3. The Commission erred by taking administrative notice 
of information from the Utilities’ MRO and ESP 2 
cases.

After FirstEnergy’s initial request for the Commission to take administrative 

notice of the entire record of the ESP 2 Case, FirstEnergy provided a “List of Documents 

for Administrative Notice.”  The list was provided on June 6, 2012 (the third day of the 

                                                
161 April 19 Entry at 2.

162 One party, the Cleveland Municipal Schools, sought and was granted intervention out of time.  Entry 
(May 15, 2012) at 2.  This, however, is not an indication that no other party would have sought 
intervention, since it is not unusual for parties to file motions to intervene in ESP cases 30 or more days 
after the procedural entry is issued. 

163 Motion for Waiver at 4 (April 13, 2012) (“The Companies will publish a notice for newspaper 
publication as ordered by the Attorney Examiner(s). However, to the extent more is required to be included 
with the Application, the Companies herein request a waiver of this rule requirement.”).
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evidentiary hearing and the final day of the direct case).  The list included materials from 

both the ESP 2 Case and FirstEnergy’s MRO Case. The Attorney Examiner granted 

FirstEnergy’s request for administrative notice.  As a result, the Commission has taken 

administrative notice of certain documents from the Utilities’ MRO Case (Case No. 09-

906-EL-SSO) and from their ESP 2 Case (Case No. 10-388-EL-SSO).  The Commission 

supported the Attorney Examiners’ decision in this regard by stating:

The Commission notes that, with respect to the arguments raised 
by parties regarding the taking of administrative notice of certain 
documents, the Supreme Court has held that there is neither an 
absolute right for nor a prohibition against the Commission’s 
taking administrative notice of facts outside the record in a case. 
Instead, each case should be resolved on its facts.  The Court 
further held that the Commission may take administrative notice of 
facts if the complaining parties have had an opportunity to prepare 
and respond to the evidence and they are not prejudiced by its 
introduction.  Canton Storage at 8.  In addition, the Court has held 
that the Commission may take administrative notice of the record 
in an earlier proceeding, subject to review on a case by case basis. 
Further, parties to the prior proceeding presumably have 
knowledge of, and an adequate opportunity to explain and 
rebut, the evidence, and prejudice must be shown before an 
order of the Commission will be reversed.  Allen v. Pub. Util. 
Comm., 40 Ohio St.3d 184,185-186,532 N.E.2d 1307 (1988).164

However, there are problems with the Commission’s decision.  The following are parties 

in this case that were not parties to the Utilities’ MRO Case: AEP Retail, Sierra Club, 

Ohio Power Company, Cleveland Municipal School District, and ELPC.   In addition, of 

the above listed parties AEP Retail, Sierra Club, Ohio Power Company and Cleveland 

Municipal School District were also not parties to the Utilities’ ESP 2 Case.  Therefore, it 

was unreasonable for the Commission to conclude that all parties in this case have 

knowledge of the prior proceedings.    

                                                
164 Order at 19 (July 18, 2012) (Emphasis added).
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The Utilities entered this case with the expectation that certain required elements 

of their case may be met through administrative notice of the ESP 2 proceeding.  In their 

Application, the Utilities stated: “[t]he Utilities further request that the Commission take 

administrative notice of the evidentiary record in the Utilities current ESP, Case No. 10-

388-EL-SSO, and thereby incorporate by reference that record for the purpose of and use 

in this proceeding.”165  

The PUCO found fault with parties’ failure to conduct discovery on the Utilities’ 

administrative notice request.  However, the Utilities’ opening salvo involved the 

Commission taking administrative notice of the entire ESP 2 Case docket.166 When the 

Attorney Examiners denied that request, FirstEnergy provided a “List of Documents for 

Administrative Notice” during the hearing and when the hearing was almost concluded.  

The “List of Documents for Administrative Notice,” included: (i) seven specific pages 

from four separate volumes of transcript testimony from the evidentiary hearing in the 

ESP 2 Case out of approximately 941 total pages; and (ii) prefiled testimony of three 

witnesses from the ESP 2 Case who did not even testify in the ESP 3 Case, who were not 

subject to cross-examination and who otherwise did not participate in the ESP 3 case 

(Hisham Choueiki, Tamara Turkenton, and John D’Angelo).167  Two of the witnesses 

(Choueiki and Turkenton) are on the PUCO staff, and thus are typically considered 

exempt from discovery under Ohio Adm. Code 4901-1-16(I).

In addition, when the Utilities first provided the list of documents for which 

administrative notice was being sought, that was the first time FirstEnergy requested that 

administrative notice be taken of the Utilities’ application in the MRO Case (Case No 09-

                                                
165 Application at 5.

166 Tr. Vol. I at 29 (Price) (June 4, 2012).

167 Joint Interlocutory Appeal by OCC, NOPEC and NOAC at 5 (June 11, 2012). See also Tr. Vol. III at 10-
12 (Kutic) (June 6, 2012).
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906-EL-SSO).168  Under these circumstances, the Commission unreasonably concluded 

that: “the parties had ample opportunity to explain or rebut the evidence for which 

FirstEnergy sought administrative notice, * * *.”169  The Utilities’ only direct witness was 

off the stand, at the time the list was offered; therefore, it is unclear how exactly the 

Commission can conclude that parties had ample time to explain or rebut this evidence.

The Commission has concluded that parties were not prejudiced by the Attorney 

Examiner’s ruling with regard to administrative notice in this case.  The Commission 

stated:

Further, the Commission finds that the parties have not 
demonstrated that they were prejudiced by the taking of 
administrative notice of evidence in the record of the ESP 2 Case 
or the MRO Case.170

The prejudice in this case comes from the totality of the circumstances discussed above, 

as well as the Attorney Examiners taking administrative notice beyond facts.  The 

Attorney Examiners in this case did not limit administrative notice to facts, but rather 

extended administrative notice far outside factual boundaries to opinion.  At the 

evidentiary hearing the Attorney Examiner clarified his ruling:

MS. YOST: Your Honor, in regards to some 
of the documents that were listed on FE -- what they
provided this morning, you spoke of facts in regards
to Commission precedent. So that would exclude any
opinions that are listed in regards to these –

EXAMINER PRICE: All the documents that
are listed we've taken administrative notice, whether
it's facts or opinion. I think we -- the rationale
that I explained applies equally to facts as -- to
opinion as it would to facts.171

                                                
168 Tr. Vol. I at 29.

169 Order at 20 (July 18, 2012).

170 Order at 20 (July 18, 2012).

171 Tr. Vol. III at 171-172 (Price) (June 6, 2012).
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Such a ruling was unjust and unlawful.

Since the non-signatory parties did not have knowledge of the documents to be 

administratively noticed until the close of the evidentiary hearing on June 6, 2012, they 

had no opportunity to explain and/or rebut such documents.  Until the Attorney Examiner 

took administrative notice on June 6, 2012, there were not any facts administratively 

noticed, and therefore no opportunity to explain or rebut them existed.  And, there was no 

opportunity granted to the parties after June 6, 2012 to explain or rebut the facts 

administratively noticed. 

The matters that are proper subjects of administrative notice by the PUCO were 

examined by the Supreme Court of Ohio in Canton Storage & Transfer Co. v. Public 

Util. Comm.:

The Commission may take administrative notice facts if the 
complaining parties have had an opportunity to prepare and 
respond to the evidence, and are not prejudiced by its 
introduction.172 (Emphasis added).

The Canton Storage decision is also consistent with the Ohio Rules of Evidence which 

states: 

A judicially noticed fact must be one not subject to reasonable 
dispute in that it is either (1) generally known within the territorial 
jurisdiction of the trial court or (2) capable of accurate and ready 
determination by resort to sources whose accuracy cannot 
reasonably be questioned.173

However, the Commission did not adhere to prior Commission precedent or Ohio Rules 

of Evidence in this case.  The Commission did not require the Utilities to limit their 

                                                
172 Canton Storage & Transfer Co. v. Public Util. Comm. (1995), 72 Ohio St. 3d 1, 9, 647 N.E.2d 136, 144 
citing Motor Service. Co. v. Public Util. Comm. (1974), 39 Ohio St.2d 5, 68 O.O.2d 3, 313 N.E.2d 803 
(emphasis added). 

173 Ohio Evid. R. 201 (B).
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request to facts, let alone facts generally known or facts capable of accurate and ready 

determination.  The Commission’s administrative notice decision in this case was 

unlawful and should result in the Commission granting rehearing.  

V. CONCLUSION

For all the reasons stated above, the Commission should grant rehearing in this 

case.
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CONSUMERS’ COUNSEL
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