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Ohio desperately needs a new PUCO Chair, says Citizen Power


PITTSBURGH, February 20—Governor Bill Strickland was quoted in a February 18 Associated Press story as saying that when it comes to making appointments to the Public Utilities Commission of Ohio, he thinks “…individuals should be judged on the totality of their life and work,” and he will look for “someone who has a high degree of common sense, who is not ideologically driven but who is capable of understanding complex data and who is concerned about the consumer."


David Hughes, executive director of Citizen Power, a regional energy advocacy organization that has litigated several cases before the PUCO says that the current PUCO Chairman, Alan Schriber, fails on all counts. “Alan Schriber is a free-market ideologue who has a decades old track record, both as PUCO Chairman and Member, of making anti-consumer decisions. If the new governor wants a PUCO that is fair and balanced, the last thing he should be considering is keeping Alan Schriber as Chair,” Hughes said.


“In addition, Schriber’s policies at the ‘chair-driven’ PUCO have been instrumental in preventing the development of a competitive electricity generation market,” Hughes continued. “The Electric Choice program is a failure and the governor should not look to a person who is a key part of the reason for the failure for answers as to how to mitigate the upcoming rate increases,” Hughes said.

Hughes noted that Schriber “kept the General Assembly in the dark by providing glowing reports on how the retail electricity market was developing. In addition, when asked by the media, Schriber would make unfounded predictions about how the PUCO was making decisions that would ensure the development of a ‘vital’ retail electricity market,” Hughes continued. He provided the following Schriber quotes as examples: 

The Cleveland Plain Dealer, July 21, 2000:

“We are convinced that [FirstEnergy’s transition plan] enhances competition. In fact it is a plan that will launch the process of choice faster than those we’ve seen in other states. It may take a year or two to take hold, but by the time First Energy’s transition period is completed, consumers will have become well acclimated to the idea that they can buy energy from suppliers other than FE and save money in the process."

May 2003, PUCO Report: “The Ohio Retail Electric Choice Programs Report of Market Activity, 2001-2002:

"Of the twenty-four states in the United States that have adopted electric choice, Ohio’s experience has been among the best."

"We feel that the makings of a vital retail market are in place."

Citizen Power also provided the following cases that it says demonstrates the anti-consumer bent of the Schriber-led PUCO:

1. Case No. 99-938-TP-COI, In the Matter of the Commission-Ordered Investigation of Ameritech Ohio Relative to Its Compliance with Certain Provisions of the Minimum Telephone Service Standards Set Forth in Chapter 4901:1-5, Ohio Administrative Cod, January 31, 2002.
After the PUCO initiated an investigation of Ameritech Ohio's service quality, consumer groups intervened and pushed for strict enforcement of the service quality standards. On July 20, 2000 the Commission made a historic finding, based on an independent audit, that Ameritech Ohio had provided inadequate service to its customers during 1998 and 1999.  The PUCO fined the Company $122 million, but held the fine in

abeyance pending the results of a second audit of service quality in 2000 and 2001.  The Company was required to refund up to $8 million to customers in credits and waivers owed but not paid.

The second audit found that Ameritech still had many of the same service quality problems during 2000 and 2001, and many deceptive and misleading marketing practices.  On January 31, 2002, the Commission ordered Ameritech to pay $8.5 million, but lumped the fines and refunds to customers together. The PUCO never required the Company to pay the $122 million in fines for 1998-1999, nor did it punish the Company for the continuing service quality violations during 2000-2001. In addition, the Commission watered down enforcement of its rules intended to avoid misleading and deceptive marketing practices.  Finally, the PUCO lifted its finding of "inadequate service" without ever having a factual basis to find that Ameritech's service was adequate (the PUCO discontinued the ongoing audit of service quality before it was completed.)  The lifting of the "inadequate service" finding allowed Ameritech Ohio to resume paying a dividend and made it eligible for the new generic Alternative Regulation, which allowed Ameritech to raise many of its rates.

2. Case No. 99-1141-EL-COI, In the Matter of the Commission’s Promulgation of Rules for Electric Transition Plans and of a Consumer Education Plan, Pursuant to Chapter 4928, Revised Code, November 30, 1999.
Intervenors believe the PUCO violated, at least, the spirit of Ohio’s deregulation law, as well as federal law  and common sense, when it instituted a rule that permits customer switches from an electric utility to its wholly own subsidiary to be counted as competitive switches.  The United States Supreme Court observed, that wholly-owned affiliates do not compete with one another: “[T]he ultimate interests of the subsidiary and the parent,” the Court held, “are identical, so the parent and the subsidiary must be viewed as a single economic unit.” (Copperweld Corp. v. Independence Tube Corp, 467 U.S. 752 (1984) TA \l "Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752 (1984)" \s "Copperweld Corp. v. Independence Tube Corp, 467 U.S. 752 (1984)" \c 1 .  Amended Senate Bill 3 established a benchmark of a 20% switching level by 2003 as a measurement of competition. The Act did not specify that switches to affiliates could be counted as competitive switches.  Indeed, counting such switches gives an inaccurate picture of the level of real switching and has precluded the implementation of necessary remedies to correct market failures. 

In addition, counting intra-company switches increases costs to customers. For example, in the case of FirstEnergy, if the 20% customer switching level is not achieved the Company has to forego up to $500 million in stranded cost recovery.  Counting intra-company switches inflates the percentage of customers switching from FirstEnergy, thus increasing the likelihood that FirstEnergy will not have to forego any stranded cost collection. 
3. Case No. 99-1212-EL-ETP, In the Matter of the Application of FirstEnergy Corp. on Behalf of Ohio Edison Company, The Cleveland Electric Illuminating Company and Toledo Edison Company for Approval for Their Transition Plans and for Authorization To Collect Transition Revenues, July 19, 2000.

The PUCO gave FirstEnergy unfair advantages and severely reduced the chances for competition to develop by approving a settlement in this case that was supported by only 15 of the 51 parties that intervened. Despite the fact that this was a precedent setting case, the Commission approved a settlement before a full investigation and hearing process was completed. As a result, a very bad transition plan was allowed to be implemented and today we see the results, i.e., no competition.

Major drawbacks of the settlement include: allowing FirstEnergy to delay implementation of a corporate separation plan (ORC 4928.17) to insure that its subsidiary First Energy Solutions did not gain unfair competitive advantages; allowing FirstEnergy to delay putting its transmission grid under the control of a Regional Transmission Organization (ORC 4928.12) to insure equal access to the “arteries of competition”;  giving FirstEnergy $6.9 billion in “stranded cost” recovery without requiring the Company to justify the amount; precluding suppliers in the best position to compete for FirstEnergy customers from serving those customers; and allowing FirstEnergy to use a flawed counting system to track customer switches, enabling FirstEnergy to meet the 20% switching standard and keep 100% of its stranded costs. 

4. Case No. 00-2469-EL-UNC, In the Matter of the Petition of Citizen Power, Inc., Requesting  the Commission Assert Jurisdiction over the Proposed Merger of FirstEnergy Corp. and GPU, Inc., September 5, 2001.
The PUCO refused to investigate the FirstEnergy/GPU merger to insure that it was in the public interest. Intervenors believe the PUCO violated U.S.C. § 824b(a) and ORC Sections 4905.05, 4905.06, 4905.40, and 4905.42.  Three examples of questions that should have been answered are: Will the merger give FirstEnergy market power that will enable it to hamper the development of competition? Will the purchase of GPU overextend FirstEnergy and hurt shareholders? Will FirstEnergy use the profits from sales to GPU customers to reduce its Ohio customers’ transition charges?  

Now we are seeing reports that FirstEnergy is in financial difficulty, partly due to its ownership of GPU. In addition, there is a reported increased level of complaints in Ohio and Pennsylvania about poor service quality. PUCO also refused to review the merger of AEP and Central and Southwest, which the US Court of Appeals, DC Circuit found (on January 18, 2002) to be in violation of the Public Utilities Holding Company Act.

5. Case No. 00-1532-TP-COI, In the Matter of Telephone Elective Alternative Regulation, December 6, 2001.
In 2000, the Commission initiated an investigation on how it could give phone companies a ready-made alternative regulation process that avoided procedural delays and having to negotiate with representatives of consumers. The Commission issued staff proposed rules to create a generic alternative regulation plan that any phone company can opt into. The PUCO did that without holding any proceeding or investigation into the need for changes in the rules already established for alternative regulation plans, and in particular, without any proceeding or investigation to determine whether there exists the factual support and legal authority to create an alternative regulatory framework that would be applicable to all phone companies. 

On December 6, 2001, the Commission approved the generic alternative regulation rules, and denied requests for evidentiary hearings. The PUCO fought the appeal to the Supreme Court on the basis that intervenors had no right to appeal because the PUCO had simply adopted rules, and rules cannot be appealed, only the application of them. 

Consumer representatives believe the PUCO interpreted Ohio law incorrectly, claiming authority not granted by the General Assembly, and basing its rules on an unlawful and unreasonable interpretation of the statute granting the Commission authority to exempt certain telecommunications services of the State’s phone companies.  The PUCO approved the near total deregulation of the pricing and profit making for Ohio’s local telephone companies, without making any finding that competition actually exists for any particular company or any particular service. The Supreme Court refused to hear the case.

Case No. 02-2117-TP-ALT, In the matter of the application of United Telephone Company of Ohio dba Sprint for approval of an alternative form of regulation pursuant to Chapter 4901:1-4, Ohio Administrative Code.

In the first application of the new rules described above, because the Commission made the determination that only the possibility of competition must exist, UTC/Sprint qualified for “alternative regulation” and was permitted to raise its rates without having to justify the increase.  Residential customers could not avoid the rate increase by switching to a Sprint competitor, because there are none. In fact, in 41 of the 42 telephone company service territories there are no competitive alternatives.  OCC has appealed this decision and the case is pending at the Ohio Supreme Court.

6. Case No. 01-2253-TP-ORD, In the Matter of the Review of the Commission's Extended Area Service 

The PUCO failed to take action to assure that rural customers--particularly low-income customers without long-distance service --are able to call essential local service providers.  In many rural counties the sheriff's department, other law enforcement agencies, emergency medical services (EMS), the county department of job and social services, the child support enforcement agency, the county child welfare agency, the school superintendent, and other social service providers are all located in the county seat.  However, some local calling areas do not even include the county seat.  To address this problem, the Consumers' Counsel and the Appalachian People's Action Coalition (APAC) filed joint Initial and Reply Comments in this proceeding in January and April 2002, requesting the PUCO to simplify the EAS approval process, establish Minimum Local Calling Areas that include the county seat, and take other steps to ensure that customers in rural areas enjoy, compared to urban customers, reasonably comparable service at reasonably comparable rates.  

7. Case No. 02-2779-EL-ATA, In the Matter of the Continuation of the PUCO Rate Freeze and Extension of the Market Development Period for The Dayton Power and Light Company,  September 5, 2003.  

Dayton Power & Light filed a motion with the PUCO to extend its Market Development period for two years, which would entail extending its Provider of Last Resort (POLR) responsibility. In return, DP&L wanted to continue collecting transition or “stranded costs”, estimated to be an additional $350 million. 

Consumer advocates argued against this and insisted on a rate reduction. They negotiated a settlement that included a two-year extension of the transition charge and a small (2.5%) rate reduction for residential customers.  However, in an unusual move, the PUCO modified the provision on the additional rate discount, making it contingent on the state of competition in 2006. So, DP&L customers have to pay the estimated $350 million, but may never get the rate reduction.  
8. Case No. 03-965-TP-SLF, In the Matter of the Application of SBC Ohio to Modify the General Terms & Conditions Contained in the General Terms and Regulations Part of P.U.C.O. Tariff No. 20, June 10, 2003. 
The PUCO reversed a long-held policy when it approved SBC’s application to impose a $5 late payment fee. This fee was imposed upon customers with little or no opportunity for public input and no scrutiny of SBC's actual costs associated with late bill payments.  The PUCO permitted SBC to refile its application after initially denying SBC’s request in violation of the PUCO procedures and failed to conduct the required investigation. 

Since low-income families, operating on limited budgets, are often late with their utility payments, the PUCO’s decision has a particular impact on them, effectively raised their rates by 20% on a $25 monthly bill, and cut their $12 federal telephone lifeline credit nearly in half.  Low-income customers are now losing hundred of thousands of dollars monthly to the detriment of their families. 

9. Case No. 04-23-EL-UNC, In the Matter of a Commission Investigation Into the Reliability of Wires Service by Ohio’s Investor-Owned Electric Companies, January 21, 2004 
In March of 2003, before the blackout that hit northern Ohio and much of the Eastern United States, the PUCO staff did an investigation and report on maintenance issues in the Columbus Southern Power and Ohio Power (AEP) service territory.  The report, dated March 26, 2003, found serious problems with the companies’ maintenance program, including a failure to adequately trim trees.  It recommended that the Company be cited for violation of eight rules.  Despite this warning of existing and impending problems, the Commission took no action.  It wasn’t until after the August blackout and inquiries by the press that the existence of the report was even made public.  The Commission did not even open a docket to address the concerns that were raised in the report until December 31, 2003, when a docket was opened simultaneously with the filing of a settlement agreement between the PUCO staff and the Company.  That settlement made no finding of violation and required only weak steps and slow progress from the company.  It is vague and does not adequately address the serious reliability problems identified in the report.   By filing the settlement, the public was precluded from participation in this important case.  Indeed, consumer representatives were unaware that a case was open until it was effectively over.  
              On January 8, the Consumers' Counsel formally requested that the PUCO conduct an investigation 

              of service quality by each utility in Ohio. In addition, the Consumers' Counsel asked the PUCO

to: impose financial penalties against electric utilities that have violated existing state standards; review whether Ohio's existing standards and penalties for violations are adequate; require tree-trimming reports from electric utilities that define each operating company's practices, outline future plans and disclose current and future spending, and set a deadline for utilities to resolve reliability problems found by the PUCO investigation and the joint U.S.-Canadian blackout task force.

On January 21, the PUCO approved the January 31 settlement and denied OCC’s request for an investigation. According to OCC, the PUCO’s decision fails to address consumers' concerns statewide about electric reliability failures. According to Deputy Consumers’ Counsel Eric Stephens, "[b]ased on numerous problems outlined by our office, we believe that last year's blackout in northern Ohio may be just the tip of the iceberg. Several electric utilities may be violating state law, but based on the PUCO's rejection of our request, consumers may not know whether their utility is cutting corners and failing to provide dependable service." 

10. Case No. 01-2708-EL-COI, In the matter of the Commission's investigation into the policies and procedures of Ohio Power Company, Columbus Southern Power Company, The Cleveland Electric Illuminating Company, Ohio Edison Company, The Toledo Edison Company, and Monongahela Power Company regarding the installation of new line extensions In the line extension case. November 7, 2002.

The Commission ordered an investigation that began in October of 2001 to investigate Electric Distribution Utility compliance with Ohio law. The Staff Report recommended small charges, but the Commission order provided for builder and customer payments and large deferrals that will be collected in future distribution rates.  According to the OCC, the new charges violate the rate cap and the PUCO Order is an end-around the rate cap by charging customers after the Market Development Period for distribution activities that take place during the Market Development Period.

11. Case No. 01-2164-EL-ORD, In the Matter of the Commission's Promulgation of Rules for the Conduct of a Competitive Bidding Process for Electric Distribution Utilities Pursuant to Section 4928.14, Revised Code. December 17, 2003.

This was a process to establish standardized rules for the post Market Development Period to insure a competitive electric market. Competition would be boosted by conducting auctions of customers who have not switched to an alternative supplier. Although the rules process took two years to complete, there was only one actual meeting of the stakeholders. Instead of establishing strong, uniform rules that apply to all utility service territories, the rules the Commission issued are very weak and essentially send the message that the Commission has no interest in establishing an Ohio market for energy suppliers. More important, these rules increase the likelihood that what Ohio electricity customers will end up with is higher prices, a situation not envisioned by the General Assembly when it enacted Amended Senate Bill 3.

A concrete example of how customer auctions will likely work is the case of Allegheny Energy.  Only two suppliers bid on the Allegheny RFP, and one was Allegheny’s subsidiary, which won the bid. This is the result when suppliers do not believe in the process.  
12. Case No. 03-888-AU-ORD In the Matter of the Commission’s Review of Chapters 4901:17(Establishment of Credit for Residential Utility Services) and 4901:1-18 (Disconnection of Natural Gas or Electric Service to Residential Customers) of the Ohio Administrative Code, December 17, 2003.
 

Low-income consumers are uniquely affected by the Commission’s rules governing credit, deposits, disconnection, and reconnection.  An essential feature of the consumer rules is the Percentage of Income Payment Plan (PIPP), adopted in 1983, which makes it possible for low-income customers to avoid disconnection by making income-related payments. Because the PIPP payments are less than the actual bills, the rule allows the utilities to recover the underpayments through charges added to the bills of all customers. However, the 20-year-old rule also allows companies to continue to show those underpayments as debts or arrearages owed by the PIPP customers. As a result, tens of thousands of Ohio’s poorest utility customers now   “owe” hundreds of millions of dollars to Ohio utilities—money that those utilities have already collected once from all customers.
 

In 2003 the Commission opened the disconnection rules for review, but rejected most consumer protection enhancements proposed by OCC and other advocates and refused even to consider proposals by advocates for low-income consumers to modify PIPP in ways that would lessen the burden of PIPP arrearages.

